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PREFACE- 



THE learned author attended Wejlminfter- 
Hall above forty-years, chiefly at the 
Exchequer Bar; but for the laft thirty years 
thereof in that court only : he retired in the 
fear 1^43, and when he took leave of the 
court, had been many years * Poftman there. 
His long . experience in the feveral branches , 
rf bufinefs in the Exchequer induced gentle- 
hen of the profeffion to defire his Notes, 
rhich in his life-time, were all or the great- 
ft part of them tranfcribed, are in many 
lands, and frequently cited in Wcjlminjlcr- 
hlL 



From fbme apprehenfions that thefe cafes 
ght get into the prefs improperly, and 
bme out imperfect, and, indeed, by the 
fcfirc of fome gentlemen eminent in the 



I rr 



• Tlic Pofhnan of the court of exchequer is the fenior bar- 
ker attending conftantly at that bar, who has the privilege of 
Swing there before the King's Attorney and Solicitor General, 
hi all his Majefty's cotuifel. 

profeffion, 



♦lit The PREFACE, 

prbfeffion> the editor was perfuaded to grv 
the publick a trite copy of feeh Cb&fr-oal) 
as he author took in court with his ow 
hand* and are fettled add corrected by him 
fclf rom His Notes. 



AH 



*> T • P. I 

Serjeants Inn, 

December io", 171 3. 



Smith v. Jobnfdn* ,. 

IF a man departures unprofitable cattle in his ground, he fliall Titnc **??*** 
pay. tithes in proportion to the number uf the cattle and the ^JjJJ &^~ 
value of the land, generally at the rate of twofhillings in the Hard. 35. 184, 
pound ; and the fame proportion is to be obferved, if they are 
travelling cattle that come and go fucceflivek : cattle fed upon 
meadow ground after it is mowed, ihall not pay tithes, unlefs 
by cuftom. 

Nov. 14, 17 14, Sir Sam. ZWJmade L&rd tfhief Baron, and 
Sir James Montague made a Baron of the E y chequer. 



At Serjeants Inn, February z6 x i^- 



*P. 2 



Keddington v. Bridvman. a. 



1 



T was held by Bury and Price barons, that a compofition by Compofition 

way of retainer by parol can be goodxmly for one year, for Tithe*. 

being byway of contract, but a leafe of tithes evert for one year y elv - 9>5 ' H C 5 0# 

by parol would be void: Mount ague Baron, feemed to be of J a * l37 * ° , 

• • * t 6 * r 1 1 • - «/i • i7o\ » Brownu 

opinion, that an agreement between the parton and his paryhi- f ' % Ro A b r# 

oner for years by parol would be good, though not for life, $ 3 . sir Wm. 
being only an agreement that he will not fue the parjfliioner for Jones 174. (^ 
fo many years for tithes. Oodol. 3S3» 

363. Latch 176". 
1 1-ev. 24. Godol. Rep. 358, 36a. «oy ui- *»cro. 637, 669.% Br. Ca».Ch. 161 • 

B D £ 



# p. I 



* D E 

Term. 8. «Hilarii, 
1715. 



3 . Underwood v. Gibbon* Jan- 31- 171 5. 

Tithe Herbage T> ESOLVED by. ff«r>, Price and Mwntague Barons, f that 

or AgiftmcHt J\^ the tithes for depasturing unprofitable cattle ought to be 

Tit X* by u P a ^ ty tnc occupier of the ground, and not the agiftor : and 

Hard i^ . ty Ld * C * B ' Suf y and PnV ' c ° ntfa M****P*> Aat * add1e hor ~ 

1 Bulft. 1 71 : ^ es ^ a ^ P a y no 'ttnes, no more than cattle for the (dough and 

Poph. 126. pale, ot cattle killed for the. ufc of a man's, own family, in ref- 

& Cro. 430. pe&ofthe profit that otherwife accrues to the parfon from thefe. 
1 Ro. Ab . 
441, 647. GodDlft 41,9,3^ W,« Jor- n^* *fy*« **!?* ***i *Bnl& **3« 



=t=i 



* P. 4 *BE 

rcrm. Pafchse, 
1716- 



Rex v. Albert. April 18, 171 6. 

The fecurity is A ^ extent iifued againft Albert^ Knig/a puts in his claim to 
to pay neither l\ tn ? eW>ds, feitfed, and plead* to the extent, fati and 
cofts nor intereft Sc under et were fecurity to the pleader according to the courfe 
onarecogni- of the court ; Knight afterwards withdrew, his plea, upon 
whieh was w' w *" cl1 . an ord - r was made *° r tne P*?™* 1 " °f the money, which 
en uponaplea" accordingly was paid : Mr, Attorney General moted, that the 
to aa extent. * fecurity ftpuld pay cofts arid intereft fjrorti the time the Bte- 
cognifance was forfeited ; but Mr. Turner and Mr. Ward ob- 
jected, that they having paid the fum mentioned is the recog- 
nifance, and the condition being only to abide fuch order as the 
court (hall make, and the order that was made by the court 
being only for the principal fum, neither the principal nor the 
fecurity ought to be any farther charged 5 though vhere a 
man is bound in a bond to the crown, there intereft ihallise al- 
lowed in refpeft of the penalty of the bond, but this recogni- 

^ f This was fettled in the cafe of Fijber v. Lema*, Nov 17, 1740. Bat 
in the cafe of a common, the bill muft be againft the owner of the cattle 
(if known) becaafe Che owner of the foil aat no profit by it. 
* fance, 



D* rem.S.Trifiitatis 9 ip6. 

fance is tfnly a fecurity for a collateral matter. Per Barbh 
Aw-f, if there had been judgment for or * againft the King on # P. 5 
thi& plea, there could have been no cofts of either fide ; and it is 
againft the method of this court to pay cofts upon extents, 
though it is allowed upon Scire facias 9 s by the new Aft of Par- 
liament . 

Per Curiam, Neither intereft nor cofts ought to be allowed 
againft the fecurky, no more than againft the principal : fo the 
Attorney General took nothing by hjs motion. 

Rex v. Sotttherby and Etchitis. s; 

^OUTHERBT was outlawed and an extent iflued, and an The Landlord 

inquifition was taken thereupon, and his houfe and goods JJh«e gc^ds are 
feized by virtue thereof : Etchins the landlord moved upon the {eaed ^q^ & 
Stat. 8 Ann. to have the goods delivered to him, fuggefting Outlawry, 
that they had been diftrained by him for rent three days before Poft PI, 68, 
the extent. *l u 

Per Curiam, not the party but the King only is concerned * 

in the outlawry, and we cannot relieve the landlord upon thk 
t motion. 



. * t> £ * P. 6 

s 

iWm. §. Trinitatis, 
1716. 

Junii iOj 1716, Baroft Bury made Lotd Chief 
Baron in the room of Lord Chief Baron Vodd 
deceafcd. 

* 
At Serjeants Inn in Chancery Lane. 

Mtdlimv. Pratt. June 28, 1716. * 

BILL for a legacy, the plaintiff fet forth the fubftance of the When the Pro- 
will, and referred to it when produced: the defendant in J** 1 !*!^^ 10 * 
his anfwer fays, he believes there is fuch a will : when, the £™ ^ Jj or 
plaintiff came to make out his proof, he offered to produce the rec ^„ 
probate $ which was not admitted, becaufe it Was in the cafe 
of a real eftate, of which the fpiritual court hath no conufance ; 

t The fame motion was Made in M Uhailmat Term, Afo. *©", 1717, 
between Tbt King and £*rgefi 3 bnt the defendant was not relieved. 

B % , ' and 



•P. 7 



A Vicar need 
not fet forth 
how he is intit- 
led to tithe her- 
bage and fmafl 
titheB. Hard. 
311. Steifev. 
Ludlowe. 
Hard. 130,13!. 
3 BurnVEccle- 
fiaftical Law, 

375. p . »9- 
Hob. ao6« 
a Inft. 6*41. 



That » witnefs 
has the inheri- 
tance of lands 
in the parifh 
(in the hands of 
a tenant) only 
goes to his cre- 
dit. 



* P. 8 



De Term. S. Trinitatis> 1716. 

and befides the defendant hath admitted only, that there might 
be fuch a will, but doth not know that it was executed accord- 
ing to the ftatute ; other wife if the admiffion of the defendant in 
his anfwer had been full, it might have been read. 

# At Serjeants Inn in Chancery Lane. 
Aydev. Flower* June 28, 17 16. 

A Vicarpreferred his bill for tithe Herbage and fmall tithes j 
J\ it was objected for the defendant, that tithe for the de- 
pafturing of barren and unprofitable cattle may be due of com- 
mon right, but not to the vicar ; therefore it lies uppn him ta 
fliew that he was endowed of it, or at leaft that it hath been 
ufualty received by the vicar, which would be an evidence of 
an endowment j as to the tithe of meadow ground that hath 
be*n mowed, of which the vicar has had the tithe, and after it 
is depaftured by unprofitable cattle, there is no tithe due for 
that. Note ; The copy of the Valor Beneficiorum (which was 
taken by commiffion in the reign of Hen. 8.) was produced, and 
it did not appear that this demand of the plaintiff was mention- 
ed there among the other fmall tithes. Lord Chief Baron Bury 
and Mountague contra Price that the bill ihould be dif miffed. 

N. B. It was objected to an evidence, that he had the inhe-' 
ritance of lands within the parifh (though he was not an in- 
habitant, and the lands were in the hands of a tenant) and there- 
fore his evidence would be to difcharge the inheritance of the 
lands of the tithes ; which would be fuch an advantage to him, 
as to render him not indifferent : but notwithstanding this objec- 
tion, which goes only to the credit of a witnefs, he was admit- 
ted to be react 

Mr. Fortefcue Aland being made a Baron, this caufe was re- 
heard July 17, 1717, and/A*» the * plaintiff produced the en- 
dowment of the vicar by the Dean and Chapter of Tori, where- 
by the vicar is endowed de omnibus &f omnmodis minutis Deci- 
mis quibafcunque : and as to the Valor Beneficiorum it was faid, 
that there were other tithes not mentioned in that book, which 
the defendants themfelves admit belonged to the vicar ; and by 
the opinion of the four Barons, the defendants were decreed to 
account with cofb. 



IT was faid in the cafe ofHuc&s v. Phelps, that if a man li- 
bels in the fpi ritual court for tithes in kind, and the defen- 
dant in that court pleads a modus, and the fpiritual court refu- 
fes that plea, a prohibition ihall go : a man may libel below 
for a modus, or for tithes . due by cuftom ; but if the modus or 
cuftom be denied, the fpiritual court cannot proceed. • 



8. 
Modus. 
CodoL Rep. 
364. Lib. 11. 
Crant'sC.Het 
ley 133. 13 
Cro. Car. 237 
Latch 48. 
1 Vent. 26$. Hob. 247. 3 Keb. 527. Hard. 406. Poft PI. ar 



At 



- De'ftrto. S. Trinitatis, 1716. 
At Serjeants Inn in Chancery Lane. 

Rex vi Peck. July 4, 171 6. 9 . 

A Fieri facias lifted out of the court of Common pleas at An extent comet 
the fuit of Roberts againft PecA, which Fieri facias was to the fheriff 's 
tefted 3 AprWs,by virtue of which the Sheriff levied the goods, hands before the 
&c. but before the fale thereof, or the return of the writ, an j^^t^" 
Extent came to the fheriff at the fuit of the crown to levy the f ore ^ e ^^ 
goods, Gfc. of Peck, tefted 2° Maii. The flieriff returned this levied thereup- 
fpecial matter /on the Fieri \facias y and like wjfe upon the Ex- on were fold. 
tent, into the court of Exchequer in which it was faid, that , 
Peck f tat foffeffiwatus of ' the goods the 30th of April f updu 
which Mr. A. moveol to quafli the inquifition, and Mr. F. movfed 
that the iheriff might- amend his return. * Baron Price was for * p. 9 
quaihing the inquifition, which being found by a jury, he did 
not fee how the iheriff could amend it : Lord Chief Baron 2?«- 
ryand Baron Mountague were of opinion the iheriff might amend 
bis return, and an order was made for that purpofe, which was 
what the counfel for the iheriff wanted to indemnify him, in cafe 
any thing had been moved againft him in the Common Pleas . Mod.*i6. 
upon the return of the Fieri facias, N. B. It was taken for Hard. 15. Dyer 
granted, that though the goods were levied by virtue of the 67.tR0.Abr. 
Fieri facias three days before the Te/le of the Extent, yet that »*7» •• 
was no bar to the crown : but quaere if they had been fpld, for Po * * *• * 8 * 
(hen execution had been executed. 

^owell v. Robinfm. ip. 

THE Admiralty granted a warrant according to the courfe Prohibition to 
of their court to feife a ffcip, and before a libel was exr *e Admiralty, 
hibited, a prohibition was moved for, which was alledged 
to be too foon, the warrant being only in nature of procefs to 
bring them into court, and it not yet appearing that the Ad- PoftPL 319. 
miralty had no jurisdiction : but it being infifted upon of the 
other fide, that it was the conftant pra&ife not to exhibit any 
libel on fuch warrant, but to^proceed only on the warrant, 
and precedents being cited of prohibitions granted in like Cafes, 
a prohibition was awarded per Lord Chief Baron Bury and Price 
contra. Mountague. 

Adams v. Carter. 

Olive v. The fame. «• 

TWO informations exhibited the fame day for the fame mat- Hob, 118. 
ter, both fliall be fet afide. 

B 3 DE 



J>$ Term. fafeh*, lyt^ 
• P. 10 tDE 

Term, S. Hilarii, 
1716. 

January 24, 1716. John Forty/cue Aland E%uire 
. made a Baron of the Exchequer. 



12. 

Modus, 

where too rank, 
defendant is de- 
creed to account 
for tithes in 
kind. 
PoftFl. 15. 



Garden ground* 
Different crops. 
Turnips. After- 
moath. Alter- 
pafture. 
CodoL Rep. 

359- 3*4- 
f Trin. 33. 
Car. x Mar- 
gets v. But- 
cher. 



Ben/on v. Watkins. Feb, 20, 17 16. 

BILL by an impropriate refior for tithes ; Pefendant iniifts 
upon feveral modus's, viz* fire JhilHngs/*r acre for wheat 
and rye ; four fliittings per acre for fummer corn j three ihil T 
lings /*r acre for meadow, fcfr. The court difallowed thefe 
modus's, and decreed the defendant to account, they being 
too rank,- *nd too near the value of the land, efpecially when 
thefe modu&'s were fuppofed to commence when the land was 
at a much kfs value, and the money at a much greater. It 
was laid in this cafe, that the only difference between, a modus 
and a compofttion is, that the fitft is time Qui of mind, and the 
laft only a late agreement. All the garden ground in EngUmJ 
fhall pay tithes for different crops ; turnips, when they are pul- 
led ought to. pay tithes, though never fo often fowed, and 
though upon the fame land. Tithes of f afterrooath ffliall be 
paid, but not tithes of after-£afture, unlcfs by cuftom. Buc 
qu*rtde Us Feints darrein, . ■■ : ' ' 



P. it t J> E 

Term. Paffch* * 
1717; 



"3- 

Injunction. 



Lamb y. Bowes. May 17^ 1717. 

SIR Conftantine Pkipps $ moved for an injunction, becaufe the 
defendant had only demurred to the bill without pleading 
or anfwering, which he alledged was only in delay. The 

\ Nov. 6, 17*4* The like motion was made in a caufe between Bam 
and Bradbury \sf aV ; the defendant Bradbury demurred to the whole bill, 
being for diftinct matters againft feveral defendants. But the court 
fPrkt, Page and Gtibyrt) denied the injunction, and would not compel 
the defendant to argie his demurrer before the day, having been in no 
«Wa* 

court 



J>e T*rm* Ffffchi, 1717% . 

court fefiifed to grant an injunction upon fhisxreafon, but order- 
ed the demurrer to be fet down to be argued at a, inort da/. 

Pierce v. Johns. May 18. 14. 

BILL kk an account «f feveral fnms of money ; defendant A judgment at 
» pfeatisa verdhSfcand judgment at law for the money de- ^wisnocftop.- 
manded by the bill. /V Cnrtam , the plain tiff daimot be ef- pcl m ** uity ' 
topped by this verdift* for there is no fuch thing as an eftoppel 
in a * cfairt of equity, k is only a term of art at law : if a bill * P. 12 
is preferred where there has been a ftated account* and the - 
plaintiff fets forth particularly one or more items that are wrong 
charged •; though the defendant may plead the ftated account* v 
yet he mu$ anfwer to thofe items particularly fet forth by the V 
plaintiff; and in that cafe we often open tne account : her£ 
the defendant has anfwered to what he had pleaded to, and 
that ffluft over-rule his plea. 

Ridge & Ux' & aF v. Hud/on &T */% . ij. 

J By his will devifes, that truftees ihall fell his real ef- Peyifctotmf. 
<«• tate, and what arifesby fuch fale fhall go to his daugh- SS^nSef 
terand heriflue, and if flie die without iffue, then to two arittngtogo to 
other daughters. Plaintiffs preferred their bill to have the his daughter 
real eftate fold, and to fcttve the money arifihg by fuch fale ; and heriflut, 
but the two daughters defendants oppofed it, becaufe of the and if (he die 
contingent inteteft they had by the will, in cafe the plaintiff died Jhcn^twr* 
without iffue : but the plaintiff infilled there could be no fuch other daught en. 
limitation of a chattel, a* this W©tf Jd be, if the land was fold : Ray. 1 34. p. z. 
and the court accordingly did decide a fale to be made ; for % Vera. 55*. 
it would be prepoftetous to oblige the truftees to felllands in 
order to lay Ae money arifing out again on lands 1 and being 
the plaintiff was of age, Jhe could bar her two lifters by a re- 
covery, which this court might fave the trouble and ex- 
pence of, by decreeing this fale, and converting the land 
into money. / 

* Jenkins qui tam 9 &c. v. Ldrwood. # P. 13 

May 31. «*• 

SIR Rohm Raymond moved upon the Stat. 13 &f 14 Car. 2. Commiffion to- 
Cap. 11. f*a. 29. for a Commiffion to examine witneffcs g'SJJJSta" 
abroad, in order to make ufc of the depofitions at the depofiti- ^^ to ^^ 
ons at the trial of the caufe, though the words of the ad are, Q f e of thtirdc 

portions at the 
t Trial of the Caufe. 

" Jem- 



De Term. 5. Trinitatis, 171 7. 

" A commijfion out of the high court of' Chancery ;" but fee ihfif- 

H d 6 tcd > th ' s ***"? a remed ' a ^ "*"» and tnou S n * mentions only one 

Sari *~* Inftancc, yet it /hall extend to others within the fame equity : 

as the a& which fays Jufticuurn fhall grant a bill of excepti- 
ons, has been extended to the Chancellor in the Petty Bag, and 
the Barons of the Exchequer, the ftatute of CircumfpeSe ugutis 
Vd C kj* Cireumfpecle agatts circa res tapgentes Epifcopum Norvide*- 

Mae Cart f €m > w *"chLord Coke fays, is put only for an inftance, and 
extends toother Bifliops. The ftatute of Weftm. gives an ac- 
tion of debt upon an efcape againft the warden of the fleet, 
and this has been conftrued to extend to fheriffs, gaolers, &c. 
though only the Warden of the Fleet is named. Lord Chief 
Baron Bury and Baron Price were of opinion that fuch commifli- 
on ihould go, not upon the ad of Parliament, but by virtue of 
their original jurifdidtion ; Baron Forte/cue Aland, that it might 
go, even upon the ftatute ; Baron Mountague diluting in. both. 

* P. 14 * D fe 

Term. S. Trinitatis, 
1717- 

it* Rex v. Oliver. June 2 r, 1717* 

If a diftrefibe jp therc ^ a ^iftrefs for any duty to the crown, the perfon 
thecrawMhT *diftramed cannot replevy, no more than in the cafe of a fee 
Farty diftraincd farm j .and if he does, an attachment /hall be granted for this 
cannot replevy, contempt, Oliver a conftable* who was fined by the comtnifll- 
oners of the land-tax, and diftrained upon, replevied : but 
note, he was difcharged of this contempt by the acl of pardon. 

,8. Rex v. The Tenants of Lord Derwentwater. 

July 10. 

How the court m yrR. Solicitor General moved upon the ftatute for appoint- 

of Exchequer j^|^ fog commiffioners to inquire into forfeited eftates of per- 

thf cmSr fons in the rebellion ; the commiffioners having certified to this 

pf commiffio- court, that the defendants were poflefled of feveral lands for- 

ners to inquire feited, that they did not difclofe them according to the direfti- 

Jiito forfeited on> an d within the time limited by the ftatute : * There was 

eftates. . ftn a g^ av i t f the commiffioners figning the certificate, and like- 

# P% l $ wife a copy of the attainder of I^prd^rw^»/«u;<i^, and therefore 

he now moved for Exchequer procefs againft them, viz. a Scire 
facias. But per Curiam, the claufe relating to the certificate is 

applicable 



De Term* S. Trinitdtis, iyi2. 

applicable only where the tenants commit wafte, fcfr. but by the 
claufe of not difclofing, &c . the forfeiture vefts in the crown 
without office, and you may take the fame method as for lands 
forfeited for treafon. Baron Forte/cue Aland, a fciri facias is 
always grounded upon a judgment ; and if we ihould allow it 
on this certificate, it would-be giving judgment that the tenants 
had forfeited two years value, and the more proper method 
would be by information $ and they would not permit the cer- 
tificate to t be inrolled +. 

Reynel v. Roger*. July ; 17. 19. 

JDETNEL preferred ihis bill againft Rogers for tithe of hops $ A compofitibn 

iV the defendant infills upon a compofkion ; plaintiff fay* he fortithescannot 

1 • 1 r • »i« ibe determined 

gave notice to determine the composition - f but pemg the coin-. asto t ^ 

portion appeared to be for all frnall tithes, and the notice to, continued asto 

determine only as to hops : the bill was difmifTed, becaufe you< the reft. 

cannot determine a competition as to part, and let it continue » sid - 44 a- 

as to the reft 1. "" d - 4 ° 3 r ' 

T Salk. 414. 

I Lev. 44. Carth. xo. Raym. 14. Yetv. 94> I3*« 

* P \(\ 

* Pettifer y. James. July 19. ao. 

A BILL was preferred by a widow for her moiety and wi- A wife divorced ■ 
dows chamber, according to the cuftom of the city of L?* enf £ & d t 
London ; defendant infifts in his anfwer, that #ie was divorced te ° forfeit 
by ientence in the fpirirual court a Men/a & T/ioro for adulte- her right to 
ry, and therefore that flie ought not to be intitled to her cufto- her moiety and 
marypart : Lord Chief Baron Bury was for the plaintiff ; but widow's cham- 
by the opinion of Price, Mount ague and Forte/cue, Baron*, the t> er » w h,c ?V "!*_ 
bill was difmifled ; and Price faid flie comes with a very ill grace tit j C( j to ^ y ^ 
into a court of confeience to be relieved in this cafe ; that the cuftom of Lon- 
Civilians were all of opinion that Mrs. Sayer hac* forfeited her don. Hob. 181. 
right jo the adminiftration by living in adulter) v.ith the mur-\3 Cro - 9°*' Dr « 
dererof her huibaijd, and pari ratione the widow here ihould * St " d# l6 ' 
forfeit her right to the diftribution. < Llt * Kcp * l9A ' 

f By a fubfequent Statute 4 Ceo. on fuch certificate the court of Ex- 
chequer is to proceed as an an inquifitlon ; and uoon Mr. Solicitor Gene* 
raPs motion on fuch certificate, Juncl$, 1719, the court ordered a Scire 
facias, as upon an inquifition found. 

I It was faid by Baron Price, it is time enough to give notice to 
determine an agreement for a compoiition btfore the reaping of corn, 
and picking hops, but not after. />£. 19, 1717. 

D E 
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At what time it 
it, ef is not too 
late to come for 
a prohibition. 
Ante PI. 8. 
Lib. ft. Bp. of 
Vinton, i Sjjd. 
3$i. March 73. 
% Salk. 548. 
Mod. 252. 1 
&<*• ©"$, 632, & 
ii. 1 P Wm. 
477, *57- 
% Term Rep, 



OJftey v. Whitehall. 

THIS Qiftin$ion was taken, that if a matt libels is the fpt- 
ritual court for tithes in kind, and the defendant below 
fuggefts, and infifts upon a modus, then the fpirifaal court has 
no jurisdiction to try the modus, their method of trial of pre- 
fcription being different from ours ; but if * man Kbek for a 
modus, and the defendant admits the modu$> the fptritUal court 
may proceed in that caufe .* but even in the firft cafe, if they 
permit them to proceed to fentence, they come, /4n*, ttfco late 
for a prohibition, being it is pro defe&u Ttiatitni* only $ but you 
are never too late, where it is pro deftSu JutifdiSbyit. 



474. 

ai. TF a bill be preferred for a matter or fum beneath the digni 

BSD Wow dig- J| t y of the court, it may be difmifled as well upon motion a 
mty of court. bj dcmurrer . p^ p^ Baron, tfov,. 15, 17 iff- 



as 



Dottvr Sloanev. Heatfold. Dee* t$* 



* P. 18 

BiH for treafure rjpHE plaintiff brought his bill for trtajure ttow within his 
wMctft? X Inano^, and to difcow what wae found; $e cdurt 

Poft. P\. a* ***** tDe D ^ was P ro P er enough, as to the difcdvery, but he 

could have no relief, becaufe he might bring an action of tro* 

ver : and the bill was difmiifed with cofta. 



•P. 19 
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Tithes of peat 
and beans fee 
and planted in 
rows are fmall 
tithes. 



hx Domo ProcerAm, Jan. 24, 171 7. 

Nicholas v. Elliot. 

JLOArTHEW NICHOLAS clerk, vicar of Shalford, in Hila- 
O tcrm IO# Atmsf preferred his bill in the court of Ex- 
chequer againft Elliot the farmer of the impropriate rectory 

f 'Where there is a fraud, or it is a complicated matter, the bill will 
be retained, though the fum be never fo fmall. 

(among 



Pe Term. S. Hilarii, 171 7. 

(among other things) for the tithes of peas and beans ; and al- 
io preferred his biU in the fame court afterwards againft Auften ,^^ . 
Efquire, the impropriator, and had a decree for thevfame, ^BurtlfuM 
though it was infixed by the defendants, that the vicar was on- ,*, f , y %4% poft. 
lyintided to the tithes of peas and beans f fet and planted in *Bro.P.C. 31. 
rows and ranks, that hffve been hoed and weeded with the 1 2. Eq.ab.734. 
bad, where the ground has been turned with the fpade, .as c « *• 
veil in open fields as in gardens ; but not where they have been 
fet in rowsand ranks, and hoed and weeded with the hand, 
where the ground * has been turned only with the plough : from t P. 20 
this decree there was an appeal to the houfe of lords, and it was 
there affirmed 24 Jan . 1 7 1 7 . 

St^itb v. Roocliff. /$• 

THE Barons were of opinion, that a modms, of one Jhilling Modus too rank* 
in the pound for pafture, according to the value of the 

land, was a void modus, as is alfo a modus of one ihitting in Ante PL 1 1. 

the pound according to the value of the rent. Po * pl - *4^. 

Bate v. Sf racking. Feb. 18, 171 7.. * 6 - 

TT was decreed by the court, that no tithe fhould be paid of H * j^* - 
* hop-poles, that tithe milk ought to be every tenth meal, and poles,' Milk, t 
that in all cafes where you do not make out fome cuftom, Ko. Abr. 644. 
you muft pay according to the X canon. Mr. Ward quoted Oodol. Rep. 
the cafe of Chitt? v. Retw % in Scaccario, Term. Trin. f Jac. 4 *4- *Sid.2& 3t 
1687, wherein it was refolved, that || tithes, of hops are not to j^ *Jj p[J* 
he paid till after they are picked, and before they are dried, i»3.Dodfon v. 
every tenth meafure. Oliver. 

3 Com. Dig. 99. 

* At Serjeants Inn, Feb. 24. * p! 21 

The Attorney General v. Mellijh. *7. 

UPON a feifure of bullion in a ihip at Port/mouth, the defen- Bullion feifed 

dant claimed property to the value often thoufand pounds; * n a *J}*P» ^ c 

5 Mr. Attorney General moved, that the defendant might be c JJ^f 1^. 

put to fwear to his property: but per Curiam^ though before pert y to ^ 

f %u* re tf tfte <H»ntity or place of fowing will alter the nature of the n^obh'wd^o 

*J* * Xw - 3 f 5- . fwcar t f *. 

\ 9u*re as to this. 

\ The tithing of hops was fettled in the caiife of Siifs v. Chandler. 
"Term. 5. Mieb. Nov. 10, 17*0. 

And a modus may extend to hops or clover f though of late brought 
into England) if the modus ctver* all fmall tithes. 1 Vtni. 61. % CSq. 
ill. TVkr. Green and Aufiin, Lutw. ioji. t Keb. 620. 

§ The Ukemotion wm attempted in the cafe of Allen v. Cooper* De~ 
<mhtr 8, 1 7 1 8, but denied. 

the 



18. 

Writs of delive- 
ry and appraife* 
ment, when, 
and for what 
caufes granted. 
They arc gran- 
ted at the dif- 
cretion of the 
court. 

* P. 22 

Abridgement 
of demand. 
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the pepper adt, 8° Aim. fed. 76. it was iifual to make thei 
fwear, yet fince, there has been no inftance of it (but whei 
there were f two claimers, and then the fecond was to fwear 
therefore they would, not oblige the defendant in this cafl 
though the Attorney General produced an affidavit that the ck 
fendant was in mean cirrnmftances, wlkich was fome reafon fc 
flifpe&ing-a fraud. 

Parker qui tarn v. AJion. Feb. 24. 

THE court was moved for a writ qf appraifement and deli 
very fqr a ihip loaded with, fait, that was ftifed but te 
days before j for though it was not within one reafon for grant 
ing writs of delivery, viz. Efelay/of profecution, yet it waj 
within another, u that the goods were perifhable ;" but pi 
Curiam, we will not grant a writ of delivery, which is difcreti 
onary in the court,. and there is reafon to fufpedt this ihip wa 

Anonymous. 

IF there be a general demand for tithes, and a general replica 
tion put in, if the plaintiff upon the commiffion gives noticej 
that he will proceed only as to fuch and fuch particular mat- 
ters, it is as well as if* the demand had been abridged in the rei 
plication, (fedquare.y 

May 15, 17 18, Sir Framii Page made a Baron of the Exchej 
quer, and Baron Forte/cue Aland made a Judge of the King* 
Bench. 
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Anonymous. June 14, 1718. 



TF a replication is put in to an anfwer, and a commiffion is ta^ 



When the defen- 
dant /nay, or J[ ken out, and the depofitions returned; fo long as thofe de-j 
ma J no * movc pofitions are in being the defendant cannot move to difmifsj 
whatever delay the plaintiff is afterwards guilty of, btft he muff] 

f There were two claimers of bullion, but the court refufed to make 
either fwear property, but put the laft to Jhew caufe why his claim 
fliould not be dlf charged. Robin/on jw tain v. Vtrivdt and Trefco % May 
31. 17*8. 

• fct 



3** 
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fa the caafe down to be heard ad requifitionem defendentis ; but 
if he fupprefles the depositions upon the delay of the plaintiff 
after, defendant may move to difraifs for want of profecution. 

Elliot v. Davis. June 16, 1718. 

INTEREST upon a bond was decreed to be paid, although Intereft exceed* 

* it exceeded the penalty of the bond. in g penalty of 

a bond decreed, 
Cafain Pari. io\ Sir And. Corbet's C. lib. 4. 1 Chan. Ca. 271. utf. Hard. 13©*. % Vera. 

*Duddsv. Billings. June 17, 1718. * P. 24 

3*« 

IT was faid by Baron Price in this cafe, that witneiTes who Witneffes not 
have been examined upon the firft commiflion, cannot be twicc exami- 
examined upon a fecond to the fame matter without leave of na h* c « 

the court. 

Harrifon's Cafe. June 17, 171 8. 33. 

THIS day Harrifon, who was deputy to Mr. Ma/ham the Writ of privi- 
foreign oppofer, was allowed hfs writ of privilege to ex- lc * e ' Cr * Car# 
empt him from ferving the office of conftable. ^ \ L ^- a 33- 

1 Mod. aa. 

Rex v. Gibbons Iff Ux\ June 21, 1718. 

• 34» 

JT was faid in this cafe, That if an Extent iflues againft A. An immediate 

* who is indebted to the crown, and B. upon the inquifition extent, when 
js found indebted 10 A. upon the return of that inquifition, and ,ffuabic « 
upon affidavit made that the money in B's hands is in danger 

of being loft, an immediate extent fliall ifTue againft E. 



Rex -v. The Archbijhop of Canterbury. 
June 26, 171 8. 



35. 



A Mart who lived within the liberty of the Archbifliop of Eftreat in what 
Canterbury was fined by the Judges of Oyer and Terminer caf « ir " a m *n- 
in Southward for a mifdemeanour in court, which fine was dableomot. 
eftreated, but no notice was taken in the eftreat of what place 
die man was ; * therefore Sir Conflantine Phipps moved that the * P. 25 
eftreat might be amended by adding the place where the man Lane 90.^ 
lived, that the Archbifliop who had the grant of the fines tarn Bromley's cafe. 
integrc tenentium quam non integre tenentium infra y &c.) might 
come before the foreign oppofer, and claim this fine by virtue 
°f his grant, and faid, that a man had been indicted and fined 
l *E]fex f which fine was eftreated here, andfuchan amend- 
ment made upon application ; but to this it was faid, there was 



.t)e term. 'Si Tfinitatis* 1^18. 

an addition in the indUxment, which was a guide to tke ton 
being a record to amend the eftreat by ; but here is a recc 
for the king, and nothing but an affidavit of the other fid 
and the court refufed to do any thing in it upon the motion. 

&• Woodcock v; Smith. June 26, 171 8. 

£r f i»fthS?^ A LTH0UGI * at ,a . w thc 7 haW . a P^ ^ ot ™** *° i 

and'induaion 011 *** proof of his admiffion, inftitution and indu&ion, a 

not required id reading the articles, yet per iot\ Cur\ we never da in equity, 
equity. 

. p m Rex v. Barlow. 

T>ER Baron Mountague, if a man traverfes an inquisition, t 
•* ufual courfe of the court is to take fecuruy to the vali 
of two years profits of the land, becaufe in that time it is inte 
ded the right of the crown and party will be determined. 

* Baily v. Peq/ly. July 8, 1718. 

BILL for tithes, the defendant flood out till a fequeftratioj 
and the bill was taken pro confeffo : it was moved for tl 
defendant, that upon paying the cofts, the value of the tith 
might be afcertained, and reduced either by the taxation of tl 
mafter, or by the oath of the plaintiff himfelf, as was done 
the ca/e of Crofman and Goodrich, Hil. Term. 2° E# 3 Jac. z\ 
But nota, there was a confent in that cafe ; and the court no 
would make no other rule, but that the plaintiff fhould fhe 
caufe why he fhould not confent to give his oath to the valu< 



Security on 
traverfing an 
inquifition. 
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Value of the 
tithes to be as- 
certained by 
plaint* ip8< oath, 
in what cafe. 
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EteThption 
from tithes, 
lurtr to be laid, 



Benning v. Dcwce. 

THIS was a bill for tithes, the defendant rnfifted that t^ 
lands where, fee . were £art of the Homeftall which i 
part of the Bifhop of London s palace; and therefore exemj 
from payment of. tithes, but did not lay it perfonally in th 
bifhop ; and this was allowed by Lord Chief Baron Bury an 
Baron Price againft Page* to be well enough, becaufe this ex 
emption goes along witji the lands ; although it would hav 
been better laid by way of formal prescription as at law ; tha 
the Biihop for himfelf and his tenants have time out of minc( 
&c . And as to lands belonging to a monaftery, they muft fe 
forth how the prefcription is, but whete the land itfelf is ex 
empt, it is difcharged, in whatever hands it comes j andb; 
the opinion of two Barons againft one (abfente piountague) th< 
bill was difmiffed. 



CE 
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Scott qui tarn v. Cafivell. 0£k. a*. writ rf deHve- 

* * ry and appraifr- 

SEKURE of a ftip with fugars was in Jufy laft after the term, «?«"> **£?*. 
1 the goods being perifliabTe, the profecutor contented that a ^ c t0 
writ of appraifement and delivery Jhould go out in Vacation 
time, the defendant giving fecurity i this term the information 
came in, and the court was moved for a new writ of appraife- 
mefet and delivery., and that the old appraifed value ikouldbe 
returned upon the new writ of appraifement, which being by 
content was granted, although regularly the writ of apprajfe- 
nieat and) delivery cannot iflue until the information, is in. 

- 4»- 

Mtk#i &f aP v. Jennings. Oft. 25. »j ttn a teB ,f 

MR, Bfatte moved for an injun&ion on a DeJimut, and what court ei- 
thatit fbould extend to ftay proceedings in the Bifliop. tendcd - 
of Elys court (until anfwer) where the defendant, as rector of % p - 
Gambliga in Camtrieige/fore, * libelled againft the plaintiffs his 
pariihioners for all forts of tithes, and upon alledging that 
there wete fcveral modus's, the proof of which would arife 
out of the anfwer, the motion was granted. (§>UQd nota) but 
tiit rale was difchafged Nov. 2& following f. 

4JU 

Anonymous. 

P to a, bill for tithes the defendant doth not fliew a Tender At what time a 

before, or make it in the anfwer, the plaintiff is intitled to T * n * e 5 of , 

an account, although the value be never fo fmall ; if there f^^^L 

feath been a Tender before, and a Tender is alfo made by the fcndam 
anfwer, the defendant faves his cofts i if the Tender is only by 
the anfwer; be muft. account with cofts. 



1 



Seymour v. tbp&r £ff Foreman &P aP. 43. 

Nov. 17.. 

t>ILLfor an account of ^the teftatbr^perfonal-eflate; defen* ^yj^offtogk 

*-* dant s in their anfwer infifted, that the teftator had devifed - xn u ^ et what 

l * them all his flock in trade, and that his book debts, cafh, it extends to. 
tills and money in, goldfxniths hands which was applied to the 

. \AUmnqfGanr0l v% Siariey, April a;, i*aa* Term. Pofeb** An 
»juo&ion was granted to ft*y proceeding i in the fpiritual court of Rich* 
«*t\ia Ttrykirt. v 

carrying 



• p. 29 



44* 

Coftt for defen- 
dant in the Ex- 
chequer deduct- 
ed out of a 
judgment at 
fuit of plaintiff 
againft him in 
the Com* Pleas. 



45. 

Bill to difcover 
afTetsand pray- 
ing relief. 
Ante, PI. % 3. 



* P. 30 

46. 

, Information of 
feifure, the fteps 
thercin,andwhat 
delay fhall be a 
ground for a 
writ of delivery. 



De Term S. Micbaelii, 1718. 

carrying on of his trade, fhould be included in thofe wards' 
but by the opinion of three Barons againft the Lord Chief Baroi 
' Bu ry, nothing fhall be deemed (lock in trade bat the fhop good 
and utenfils in trade; though. Baron Price thought the readj 
money in the till might come within that conftru&ion; but nc 
farther. N. B. it was ftrongly infifted on for the defendants, 
that they fhould be * permitted to prove what directions the 
teftator gave to the perfon who drew the will, and what ht 
intended fhould be comprehended in thefe words* in his willj 
this was provifionally read, but no ftrefs was laid upon this evi 
dence by the court. 

Sheregoldv. Brewjler. Nov. 21, 1718. 

THE plaintiff obtained a verdidfc tn the Common Pleas fot 
thirty pounds againft the defendant, and the defendant 
had thirteen pounds cofts taxed againft the plaintiff in this court 
upon difmifllon of his bill ; the defendant profecuting the plain- 
tiff in this court for the cofts, it was moved, that the court 
would lay their hands on thefe cufts, and that fo much as they 
come to fhould be deducted out of what was due to the plain- 
tiff upon the judgment in the Common Pleas. The court made 
an order to ftay procefs of contempt for not paying the cofh, 
until further order ; though Baron Price thought the proper me- 
thod would be to prefer a fhort bill. 

Thomas v. Williams. Nov. 26^ 

IF a bill is preferred againft an executor to difcover affets, 
which likewife prays * relief, this court will grant relief 
upon fuch bill, by the opinion of three Barons againft Price* 
as was done in the cafe of Depuis v, Duke of Kingfton y June 16 
laft, and in the prefent cafe. But nota 9 in both thefe cafes the 
defendant had joined in commiflion ; but if he had demurred 
to the relief, it feems the demurrer would have been good. 

* John/on qui tarn v. Sowers. Dec. 7, 171 8. 

AFTER a feifore of goods, the regular fteps are to f file an 
information, and then take out a writ of appraifement, upon 
the return of which the defendant is to enter his claim, and 
then may move for a writ of delivery : if the profecutor delays 

• May 5, 1716, Alpot Uf aP v. Tbompfon t!f «T. Lord Chief 
Baron Gilbert declared the folid diftinction, that where an executor or 
adminiftrator confefles a liquidated debt, there Difctvtry fhould draff 
Relief, alitir non. 

\ It hath been ufual to enter informations a boofc kept for that pur 
pofe, befidci filing them. 

filing 



De Term. S. Michaelis, 1718. 

tiling an information, or does not fue out a writ of appraifemcnt, 
the defendant upon entering his claim in the book in the office, 
may move for a writ of delivery : it was very much debated in 
the cafe of Men qui tarn v. Cotvfier, what fiiould be called de- 
lay, but no certain rule laid down ; fo alfo the fame thing was 
debated this day. in the prefent cafe ; what was mod generally 
agreed to was, that where a feifure was in the vacation timei 
and there is no information filed the term following, if they 
could have tried it that term, this would be delay to ground a 
writ of delivery upon. 

Walter v. Ruffel. Nov. 28, 171 8. 47. 

IN this cafe it was fettled as a rule, that if there is a decree a decree Nifi 
Nifiy and at the day the defendant makes default* and the made abfolute 
decree thereupon be made abfolute ; if the court afterward up- at the day per 

on the petition of the defendant, grants a rehearing, the defen- , f™? 1 9 * m 
j /1 11 j a a j ■ ? r r fault, ifhepeti- 

dant ihall pay ten pounds cofts. And rata, in the lame cafe tionsforare- 

Dec. 10, that if exceptions, which are put in only to continue hearing he muft 
an injunction, are over-ruled, the injunction is diffolved of pay iol. cofti. 
courfe without motion. Exceptions 

•ver-ruled, 
injunction is diffolved without amotion 

# Anonymous. Dec. 9, 17 18. % 4 ^ 1 

ASequeftration iifued againft J. for not performing a de- A fopeftration 
cree 5 lands being feifed by the fequeftrators, J. died -, ^cfowlt^n" 
whereupon it was moved, that the f fequeftration fhould be j^ m0 ved * 
dilcharged, but the court refufed it, becaufe the fequeftration difdjargeiton 
was not returned, for the. fequeftrators are anfwerable for what the death of the 
profits they have received of the landi and they have nothing P"*y» M t0 
to indemnify them, but the authority gve^i them by the feque£ p^n pj 

tration.- But the fequeftration beings turned, the court dif- 

charged it (as to the lands) from the 6^ at h. of J. : \\*\ 4 



f Ifluing as mefn proceft, it determ/^ \~ the death of the £artf a , 
tut not if in purfuance of. a decree. i^ Um it bi£ds from the tune of 
awarding, i Vtrn. $8, Ii8i ^6, 448. 
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ttunb. 137. 
1 Ghanc. Ca; 4. 
i\7. 1 P.Wnw. 
678, 730.3 F. 
Wms. 314. 
Cas. Temp-. 
Taib.53.. 
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Cotterell v. Chamberlain. Feb. 9, 171 8. 

T? Cotterell fenior by his will dcyifes his farm at Br'ftGw 
^ •Caufe<way y and the ftock upon it, to his eldeft fon, whoi\ 
he made executor ; and devlfed his ftock and farm at Mitchat 
to his fecond fon, upon condition that he fhould pay one hun 
dred and fifty pounds within a year to his executor, the bette 
.to enable him to pay the money legacies,, which amounted u 
one hundred and twenty pounds : F. the executor preferred hi 
bill for this one hundred and fifty pounds/ and a legatee prefer] 
,red his crofs bill to have his legacy of one hundred pounds paicj 
to him : And upon all the pleadings, the matter's report, fefr . i| 
appeared that the plaintiff had. paid above four hundred pounds 
arrd that therefore his legacy of Brijlow-Caufrway farm an<j 
ftock being a fpecific legacy, and there not being affets fufficienl 
befides, the money legacies ought firft to befwallbwed up, and 
the fpecific legacies not broke into, till after : and upon thi} 
point the whole debate was ; and at laft the whole eourt agreed 
that there * ought not to be a proportionable deduction betweeil 
fpecific and money legacies, but that thefe ought firft to be api 
plied to the payment of debts ; and upon this foot there was a 
decree for the plaintiff in the original bill ; though the Chiej 
Baron feemed to thiak,. that this legacy of one hundred ana" 
fifty pounds being de%if4 out of Mitcham farm, which was a 
fpecific legacy, was % s ^lcb a fpecific legacy as that : but s^ 
teri Barones contra, j 
\ 

At Serjeants l nn i Feb. 25, 1718. 
R ex v. EarL 



Extent and a 
commiffion of 
bankruptcy if- 
fuethe fame day, 
the extent (hall 
have the prefe- 
rence. 



T+ARL became a bankrupt upon the 26th of "January 17 1 8, 
"^ upon the 31ft of January a commiffion of bankruptcy wag 
awarded againft him, and an aflignment was made by the com- 
miflioners the fame day, by virtue of which the aflignees feife4 
part of his goods, &c. Earl being indebted to the crown by 
feveral bonds given as a merchant, fome of which were forfeit^ 
ed, and others not, an immediate extent hTued againft him, tef- 
ted the 31ft of January, by virtue of which the ifeeriff took thfl 

goods 
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goods ont of the hands of the aflignees, which they had feifed : 
tuta, the meffenger under the commiflion too^ poffeflion of the 
goods before the extent"; but it was given up, and admitted that 
riie extent bearing equal date with the commiflion of bank- 
ruptcy and affignment, .that the extent ihouid undoubtedly have 
the precedence : but it was moved, in regard the extent was on- 
ly for what was due to the crown at the time of the extent, 
that it ihouid be referred to the deputy remembrancer to ftate 
what was due at that time ; for which the aflignees (who now 
moved) offered to make the crown fafe ; * but there being other * P. 34 

bonds not yet forfeited, and the extent not returned, the Attor- Extent, whe- 

ney General oppofed if, becaufe this could not appear to the thcr it doet not 

court umil after the return, and never was done without the ! ca f h . b ° nds not 

confent of the Attorney General - 9 and faid, the aflignees might f0 " CItcd * 
be relieved either by bill, or by pleading properly upon the fta- 
tute of equity, but not upon motion, j fo the defendant per C«- 
nam took nothing by his motion. 

Brotherton v< Chdncey. Jan. 31, 1718. 51. 

TFa man puts in his fecond anfwer, cofts are thereupon due Coft?. 

1 to the plaintiff, and. though the plaintiff accepts a third an- ?^^J2££ 

fiver from the defendant, he doth not thereby waive his title to b^fo^he^r 

his cofts on the fecond anfwer, but may take out a Subpoena ceives cofb for 

for them. the id anfwer, 

does not waive 
them. 

Bereholt v. Candy. Jan. 31, 1718. 54. 

QdNDT, an officer, feifed coffee onboard a /hip, as if it was Office™ of reve- 

intended to be relanded contrary to the condition of the n " c ought to be 

oner's bond ; he alfo feifed the fhip, and carried her to a place [£f ^erfor tt " 

where he could conveniently fearch her in the prefence of wit- w £* t thcy j Q 

ne fles ; the owner of the coffee brought ana&ion againft him in the execution 

w Banco Regis for this feifure j but this action was removed up- of their office. 

°& motion as ufual, becaufe an information was actually filed for Poft PI. so". 

*e coffee : but an action beinc brought in communi banco againft An ? the court n 

Cn»j l 1 r 1 n • • ,f , & will remove an 

wdy by the owner of the fhip, it was alio moved to remove a(aion commen . 

fraction, but oppofed by the plaintiff, becaufe there was no ced in the C. B. 

information for the fliip, and * therefore not within the rule : againft an offi- 

Dat ty the opinion of the court > officers belonging to the revenue cer » * or, J eifure 

™&t to be fued here for what they do in the execution of their ° f Q a *g^J|^ , 

°mces j and although no information for the fhip be filed, yet £ ° r the°ihip be" 

k Jtifure is not examinable in another court ; and rn the action yc t filed, here. 



C 2 below, 



P. 35 
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below, the flopping and fiifing muft be given in evidence* anji 
therefore we will remove the action f. 

$3- Ker v. The Dutchefs of Munjien 

Feb. 4, 1718. 

BILL of difcovefy againft the defendant, who moved chat 
the plaintiff being a Scot/man, might give fecurity as a fo-| 
reigner, which was allowed, and the plaintiff not being able tor 
get fecurity, offered to depofit money (viz. forty pounds,, 
which is the ufual fecurity) to ftand inftead of fecurity $ but 
the court refufed it. 

Bennet V* Loggan. Eodera Die & Terra. 

"J N order to get an injunction, Mr. IVard produced an affida- 
*• vie verylying the allegations of the bill, which was admitted 



to be read. 



Eddowes V. Deafte. Feb. 5, 17 18. 



Where * fo- 
reigner, plain- 
tiff, is to give 
fecurity for 
cods, a depofit 
in money will 
not be permit- 
ted inftead 
thereof.. 
54. 

Affidavit read 

veryfying 

the bill, to get 

injunction. 

* P. 36 

There can be T)ER Curiam, there is no precedent in a court of equity of a 

no decree a- JT decree againft an executor de fori Tort, wichout fetting up 

fo^de fo^Tort" an admin ^ ftrator * ^ ot ^ tnere Aiould be an adminiftrator, and 

without letting tne defendant pay the money, he would be again liable to the 

up an admini- ' adminiftrator. 
Arator, 

5 *- Tanner qui tarn v. Allfrlend* Feb. 7, 171 8. 

gota^when 011 A Ss! ^ art was made of fome fnllflF in $'P*™l>er 17 1 8, but 
allowed. *"* ll0 information filed ; the defendant brought an action a- 

Ante PI* $1.4 gainft the officer in Michaelmas term following 5 on February 6th 
following, Mr. Attorney General moved (though there was in- 
formation then filed) that the defendant might admit the feifufe 
or that the officer might be at liberty to refeife (upon an affi- 
davit the goods were tun, and that when the officer feifed, he 
had nobody with him to prove the feifure) : after the motion 
they filed their information, and Mr. tVard came the next day , 
and ihewed for caufe againft it, that it was the officer's own 

f An information was tried, and a verdict for the defendant : The 
informer moved for a new trial, which was denied : an action was com- 
menced in the Common Pleas againft the officer for the feifure, ana the 
court was moved, that it might be removed Were, but denied, becault 
the officer was now out of court, and could have no protection here, 
Jfrt Ttrm, Pafslsy May % 3, 1741. 



fault 
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fault to feife in fuch manner, as not to be capable of. proving it j 
but here he might nave had the evidence of the coachman who 
carried away the {huff, or of the people of the Koufe where it 
was carried : and befides, they had flept two Terras, and filed 
no information ; but notwjthftanding thefe reafons, becaufe he 
would not admit the feifure, and upon the circumftances of 
Fraud, which ran high about this time, they (lopped the ac"tion ? 
baron Price totis <viribus contra ; but as to admitting the officer 
to refeife, the court were divided. 

* The Attorney General y. ?mU Miller and Framp- * P. 37 
ton. Feb. 10, 1718. 

THIS was, a ftire facias upon a bond to export feyefal goods pica to a fcira 
to parts beyond feas, and, not to relahd them, arid to **£»»» upon a 
produce a certificate of fuch exportation; upon Oyer of the hond for the c*» 
condition the defendant pleaded the ftatute of equity, \an& tJbat ^J^ 10 * 
the goods were put on board, and that they were not relanded, , '* 
but that certain perfons unknown, by force in the night-time, 
came and carried tbem away : to this the Attorney General de- 
murred ; and judgment was given by the whole Court againft the 
defendant (as in the cafe of the Attorney General v. King) the 
.ftatute extending only tQ two cafes, viz. firft; to taking by en^4 
mies; fecond, to lofs by fea. 

At Serjeants Inn. Feb. 20, 1718. 

flanking v. Gay fcf al\ s*. 

BILL for tithes 5 defendants in their anf wer infifted, that the Exemption of 
lands where, fcfr. were formerly belonging to the Abbot land from tithet, 
of Cropland, and therefore exempt ; but 40 not fay, that they * n ^£(! gt0 
were difcharged when parcel of thfe Abby lands, though not greater Mona- 
ooe of the orders which was discharged. (Nota> this was fttriet, howtp 
one of the greater Monafteries diflblved by the §tat. 31 Hen. 8.) ho laid in an 
And the defendants infifted, that conftant non-payment was a anfwer. Degge 
fufficient evidence of an exemption, efpecially being coupled 3S* J I k* ^' 
with being parcel of one, of the greater Monafteries ; and in the \^\ H b. 309. 
cafe of Coilardv. A T e*wton, Hil. Term, 1681, the defendant Lib. 4, 44. 
there infifted, that the lands, &c. were * discharged by bull, Dyer34j.More 
order, prefcription, or fome other way, and allowed to be good. 3io.Hard. 3*2. 
But the Court unanimoufly decreed for the plaintiff in the prefent P J, p ' L 1 " 
cafe, for that the proof was not full as to non-payment, and JF* 3* 
alfo though the defendant fays the lands were in the Abbot's TalineylLemp- 
nands, yet he does not fay they were difcharged in his hands : ftcr iaSuffcx, 
^nd the Stat. 31 Hen. 8, qxtendsonly to fuch. 1695. 1 Ro/ 

Abr. 654. Cr. 

C 3 Rex %*'***- * r 

9 W. Jones 368. 



Sf- 
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Rex. v. Fowler. Eodeni Die & Anno. 



Outlawry, to 
whom money 
levied thereon 
is payable. 

Not to the 
plaintiff in the 
action without 
the confent of 
the crown. 



T?OWLER was outlawed in a civil a&ion at the fuit of Peek, 
"*• an extent iffued out argainft him, and an inquifition. and a 
Levari facias thereon ; by virtue of the Levari the Sheriff levi- 
ed fifty pounds ;' and it was moved that it might be paid to Peck, 
which would put an end to all difputes between them : although 
Fowler confented by his counfel, yet the Court would not do it, 
becaufe nobody confented for the Crown, and the King is inti- 
tled to the fifty pounds, unlefs a leafe had been taken out. 



* P. 39 



* D E 

Term. Pafchae, 
1719. 



to. 

An extent 
binds from 
the tefte. 



* P. 40 

€1. 
Decree it never 
Kjfii when the 
caufe comes on 
after equity re- 
ferred^ 

6t. 

Pine. to the 
king on an in- 
dictment for an 
aflault, fat isf ac- 
tion on a record 
acknowledged 
per Attorney 
General. 



Rex v. Wynn &f Parry* I 

MR. Wynn diftrained corn, t$c. for rent due the firfl: of* 
November t J 1 8 ; an extent ifTued the 1 4th of Novem- 
ber , by virtue of which the fame corn, &c . was feifed by the 
Sheriff ; but Wynn detained fo much as wbuld fatisfy him his 
rent; upon which Lloyd, at whofe fuit the extent iffued, moved 
fpr an attachment againft Wynn, being the extent, though exe- 
cuted the 14th of November, was tefted the f 10th of October; 
and upon this motion it was taken -for granted, aiid admitted 
per tot am Curiam, that the extent binds from the Tefte, as was 
refolved in the cafe of 7 'he King and Tanner Arnold. 

Geale v. Winter. 

IT was faid in this cafe, that when a caufe comes on after the 
Poflea returned upon the equity referved, the decree is never 
Nifi y but always abfolute. 

Rex v. Carr. 

f* AR& was indicted at King/ion aflifes for an affault, an4 fined 
^ fifty pounds, which fine was eftreated : it was moved to 
difcharge this fine, upon fuggeftion that the king had fignified 
his pleasure to the Attorney General, that he was willing to re- 
mit the fame, and that fatisfa&ion fliould be acknowledged up- 



-f <$uen, for Hard. H6", fays, That X)iem claufit extrem* 
bear Ttfe in Vacation Time, but from Term to Term, 



00 
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on record ; tbat in purfuance of this the Attorney General had 
iilued his warrant to the clerk of aflife of Surrey, to acknow-^ 
ledge fatisfa&ion upon record, which the clerk did accordingly ; 
and of this a certificate was produced : But the Court took 
a diftinSion, where the eftreat is upon a recognifance forfeited, 
and where upon a judgment, and laid, the Attorney General 
ihould come and acknowledge fatisfadlion here, and they muft 
apply to him for thatpurpofe, before the court could grant the 
motion. 

Wat/on v. Lindfel. 6 *- 

THIS Modus wasinfifted upon by the defendant for tithe J^k^ri! 
milk, that he paid the tenth meal from the firft of May ^f a ' c i e "n ob- 
iiiclufive, twice every tenth day at .the church porch, unril j e( ai n to a 
the firft of Auguft exclufive j but this caufe going off upon witnefs that he 
another point, no opinion was given as to the validity of* the '* an inhabitant 
modus. It was faid in 'this caufe, that it is a good objection ofth c parish 
to a witnefs, that he is an inhabitant of the pariih where the dus is infifted " 
modus is infifted upon * and if he is not in the occupation of on. 
*ny lands tithable, it lies upon the other fide to fjiew it. AndjtHe^on 

the other fide 
to fiiew he enjoys no tithable lands. Raym. 477 

* Difney £sf aV v. Robert/on &f al\ * £" 4 * 

BILL preferred by plaintiff, as owner of the manor of Kirk- ^l^din^of 
Jhedm the county of Lincoln, forfeveral tolls payable for g 0O d s j n pi a iu- 
the landing of goods, &c. But per totam Curiam, the f bill tiff's manor dif- 
was dif miffed, being a matter proper at law, and a decree in miffed, as being 
this cafe could be of no ufe; for itxould notconclude any bo- P r QF« at law, 
dy but the defendants, and it is not Kke a bill of peace, which 
binds all parties, as againft the inhabitants of a pariih, or the 
tenants of a manor, in which cafes a bill fhall be retained to 
prevent a multiplicity of fuits.—- A bill of the fame nature was 
difmiffed m Hilary term, 17 18, between Bond and The City 
•/ Exeter. 

Anonymous* 

]F a confiderable fum be due for intereft on a mortgage, and j^^P^f" 
* the mortgagee afligns over for the confideration of fo mtfch f ^th^. the 
as the principal and intereft come to (if this alignment be with- t h e privity of 
out the privity of the mortgageor) then the intereft /hall be car- the mortga- 
ried on only upon the principal; but if the mortgagee had geor, the dif- 
ference aa &> 

f A Bill of the like Nature was difmiffedat Serjeants Inn, Juut a 6, * nlercA > 
1719, between Harding and Aing*. 

applied' 
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mon** 



• P. 4* 



€6. 

Information for 
importing bran- 
diet, duty uii- 
paid, how to 
be laid. 



«/• 



applied to the mortgageor before, and demanded hi: 
and required him to join in the * aflignment, if the mortgage* 
refufes either to pay or join, the affignee fhall carry interc 
both on the principal and intereft. 

Reed qui tarn v. Francia. 

AN information was exhibited againft Francia for importin! 
brandies and landing the fame, the duty not being paid 
tfc . There was a verdift for the informer : and now Sir Con^ 
fiantine Pkipps moved in arreft of judgment, that the offence; 
was not laid to be between fuch a day, and ante cxhibitionem hun 
jus informations, according to the ufual way, but only before 
the exhibiting, £5V . (though this feemed a fatal objection, fays 
the reporter himfelf, yet)' the Court were all of opinion for the 
informer, and gave judgment accordingly. 

Rex v. Sir jf. Packington. 

UPON an extent in aid they cannot find debts without fpc- 
cialty, but upon motion in court, if in term time. 



Upon an extent 

in aid, debts 

without fpecial- 

ty cannot be found without motion in court, 



68. 

Extent comes 
after a diftrefa 
for rent, but 
before a fale of 
the goods. 
% Saund. 47 
Cr. Car. 148, 
1 Vent. 37/ 
Nov 119. 
X Ro. Abr. 

*73. P. ». 
Pyer 67. 
Ante PI. 5, o t 

* P. 43 



Rex v. Dak. 



69. 

Titljeoffifli, 
Jiow to be laid. 



3 Term. , 
Rep. 385. 



AN Extent bearing Hefte the 4th of November iflued againft 
Dale, by virtue of which, corn and hay were feifed j 
but Mitchell the landlord having diftrained the fame for rent 
the 29th of O Sober before, refuted to let it go ; upon which 
an attachment was moved for againft Mitchell, the goods not 
having been fold within five days, purfuant to the * Statute of 
the 2 d bf William and Mary, no property was divefted by the 
dtftrefs, and they were in the landlord's hands only by way of 
pledge : but this being a pom* of law, which Mitchell was 
not fuppofed to underftand, and being the fl>eriff was negligent 
in executing his Venditioni exponas, the Court refufed to grant ax 
attachment ' - ' 

The Earl of Scarborough y. Hunter &f aF. 

A BILL was preferred by the Earl of Scarborough for the 
tithe of fifft due by cuftom, which cuftom was laid for 
all fifli taken at fea, and brought to land and fold within the 
pariih of Hon, of which the plaintiff was the impropriate Rec- 
tor ; fecondly, for all fifh fold at fea, and the veffel came back 
to the pariih ; thirdly, for fifti taken by the inhabitants, and 
fpld at another port : although the plaintiff did not prove his 
i. ; .. , cuftom 
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ar&om as laid in the bill, yet by three Barms againft tfie C/a'ef \ffa t dire£tdto 

Baron in iflue was diredted to try, whether there was fuch cufc try a cuftom 

torn as laid in the bill, or whether any and what cuftom; though no proof 

though it was faid, there never was any inftahce, where either * lt **&*• 
the plaintiff or defendant infilled upon a modus, or cuftom, and 
did not prove it, that ever it went to a trial at law, it being 
eflential to a modus, or .cuftom, that it be certain . It was alio 
objected, that the cuftom was illegal as it was laid ; for if it 
is a perfonal tithe, as infifted upon (and as the court feemed to 

think) then a double tithe may be payable, not only in another A double titjht 

port where the fifli is fold, but aHo where the fifher inhabits i may be payable, 

to which three Barons againft the Lord Chief Baron faid, it Was for °? c ^ the 

a good cuftom for one tithe may be paid by cuftom, and one of J^o^ . ^ • 

common right. • another of com. 

ttion right. 

* Doe qui tarn v. Cooper. * P. 44 

. . 7 °* 

AN information was exhibited againft Cooper for importing infortfiatiori for 

branby in unlizeable cafes ; and the queftion was upon importing bran - 

the ftat. 8° Arm. cap. 7. whether they fliould be forfeited, or dy inunliiea*' 

pay duty; and though the ftat. 4 £ff 5 mil. fcf Mar. cap 5. hlecafl". • 
fays they fliall be forfeited, or the value, yet three Barons a- 
gainft Mount ague gave judgment, that they fliould pay duty. * 

Knight Executrix v. The Dut chefs of Hamilton* 1U 

ACTION upon the cafe upon an Indebitatus ajfumpjit, the a executrix 

defendant brought fixteen pounds Into court with the u- fliall not pay* 

lual motion, that the plaintiff (who was an executrix) fliould ccft, » although 

proceed at the peril of coils: at the trial the plaintiff prov- ^ v ^^ m '' 

ed, and had a verdict for only thirteen pounds ; and it was JJ^ *££ ft? 

now moved, that the plaintiff fliould pay cofts, and that the bad a verdict 

three pounds overplus paid into court fliould be reftored to ,fbr at tMt trial, 
the defendant $ which laft part was granted : but the court : » 

would not make the plaintiff (being an executrix) pay cofts ; 
fat qucere if the plaintiff fliould not have cofts till the time of 
ierule. <' 



P| 
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7*. 

Upon a bill of 
revivor for the 
- duty as well as 
the coils, an ex- 
ecutor defen- 
dant (hall pay 
cofts; aliter 
when the revi- 
vor is only for 
the coils to be 
afcjmincd. 
PoftPUjO. • 

73. 

Venditioni ex- 
po las is not to 
iffue without 
motion in court. 

* .?• 46 

74. 
Order to exa- , 
mine te the crf- 
dit of a witnefs 
before pub. i ca- 
tion. 

75- 

An impropria- 
tor's predecef- 
for'sbook ad- 
mitted as evi- 
dence of a mor- 
tuary due. 
Pod. PI. 253. 
Qucerc, if a 
hook of lord of 
lord of a ma- 
nor is evidence 
of quit rents- 
A bailiff's ac- 
counts of rents 
paid and allow- 
ed, is evidence. 



Sir Edw. Belqval v. Sir Edw. Blackett. 

THE plaintiff preferred his b|ll againft the defendant fc 
* tithes, and had a decree for an account; but before th 
coils were ascertained Sir Edw. Blackett died ; §\r £d<u 
Delaval revived againft the executor, and upon the queftior 
whether the defendant fhanld pay cofts, this diftincHion wa 
taken, that if the revivor againft the defendant had been onl 
for cofts, which had not been afcertained in the life-time of th 
teftator, then the defendant' fhould not have paid cofts ; bu 
here the revivor was for the duty as well as the cofts $ and there 
fore the defendant, though art executor, ihould pay cofts. 

Rex y. Reeve's Esf al*. 

TT was faid by Baron Price in this cafe, that no Venditioni ex* 
-*- fonas ought tQ iflue without motion in court, and order- 
ed the rules 15 Car. 2. to be infpedted. 



* Boning v. Sprott. 

UPON motion you may have an order to examine to the 
credit of a witnefs, even before publication paffes. 



Anonymous. 
\ 

UPON' a bill by an impropriate refitor for a mortuary, 
the book of fome of the predeceflbr impropriators 
was offered to be read as evidence, wherein were entries of 
payments of mortuaries, but it was objected, that although a 
parfon's book (who is only tenant for life, and therefore not 
fnppofed to enter any thing with partiality to his fucceffor) 
may be read ; yet the book of a lay impropriator, who. has the 
inheritance, ought not to be read : to this it was anfwered, 
that the book of a lord of a manor, who has the fee, is admitted 
aii' evidence of quit rents. (Jed quare, if the bare entry of the 
lord of a manor in his book be evidence ; though a bailiff's ac- 
counts, where it" appears the rents have been paid and allowed 
in the account, jtre admitted as evidence.) Per Curiam^ let 
the book be read. 
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jfohnfon- v. Elleker. *7* 

An affidavit 

WHERE a man prefers his bill to have difcovery only of mu ft be annex* 
deeds, and (having the counterpart) to hive the deeds cd to a bill for 
Bftabliihed, there he ought to annex an affidavit to his bill, A ^ di £ c ?v£ 
rint he has not the * original deeds, nor any other perfon in *° \*~h on \y * 
truftfor him, or elfe it is caufe of demurrer: but if there is » t hatplaintjffhms 
relief prayed, as well as a difcovery (as where the heir prefers not the origi- 
abill againft a mortgagee to have a mortgage deed deliveied »al decdi, IsV. 
up, fuggefting the fame has been farisfied, and that he has But if relief be 
loftthe counterpart) there is no need of an affidavit. ' darit is notw' 

crt tS ceffary. 

The Dutchefs of Hamilton v. Fleetwood. * P. 47 

77- 

WHERE, upon exceptions to an anfwer, the court are e- Exceptions «•* 
qually divided, the exceptions are over-ruled of courfe. ^^i, 
gft. equally divided 

The Bijhop of Exeter v. Trenchard &f al\ 7 8 . 

IN a bill for tithes, the defendant, as to fome of thtm, infifts Tender of pay- 
1 upon a modus, but admitted others, which he had not paid, ^j^^r 
and having omitted to make a tender of them by his anfwer, he a,jf wcr ^ 
upon motion obtained an order, that he might be at liberty to 
pay fo much money in lieu and Satisfaction of all his tithes not 
covered by the modus, together with the plaintiffs cod to that 
^e, and the plaintiff to proceed at the peril of cofts. (But I 
Wieve this was by confent.) 
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Peploe v. Swinburn. Och 26, 17 19, 79. 

l N tniscafe the queftion was, who fhould have the preference Creditors by 

t0 be paid by an executor, a creditor by judgment at law, judgment at 

J » creditor by decree in a court of equity : Sir Ed-ward Nor- ^i™^* 

l 9» who was counfel for the judgment creditor faid, that it fo^^ty fhall 

" never taken in the court of Chancery/ that a decree fhould be paid equally 

5f u P<>n an equal foot with a judgment at law, though it by an executor, 

ftould w i th a pocket record> as a recognifance, &i m The Ba- without any 

f w 'Were divided in their opinion, and no judgroerr was given P r « crcnce «. 

in 
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in the point at this day j but in Hilary term following it 
. decreed, that the judgment and decree creditors ihould cos 
inandbe j>aid equally. Fide z Chan. Rep. 193. 1 C/l 
Rep. 194. 1 Lev. 155. JefepAzad Mott, in Cane 9 coram Lc 
Keeper IVrigkt. 1 Leon, 155. 

* P- 40 * Baldwin qui tarn v. • 

80; 

Amendment of JDALpWIN made a feifure of tea upon the nth of Novemsk 

an information*. *-* and exhibited his information the fanie day, in which] 

s j- was alledged," that between fuch a day, arid the day of exhibji 

Comyns^Rep: ing his * information, the tea was imported, 6fc. This wou^ 

ia 5 . " have been bad, for the day of the feifure would have been ex; 

eluded, there being no fraction of days ; but upon motion th 

court gave them leave to amend and to make it the 1 3tEi 

Evans qui tarn v«< ■ ■ ■ 

N«w writ of y TPON a feifure of a parcel of fnuff there lifted a writ oj 

approvement. y^J appraifement ; the appraifors appraifed it at two ihillingi 

p a t»i anc * ^ x P ence P** pound, which was a Shilling per pound mort 

* * than it was worth ; therefore the officer now moved' for a ne\d 

writ of appraifement 5 for if it was not really worth fo much 

as appraiied atj it would undoe the officer, for he muft pay the 

king's moiety according to the appraifed value : and the court 

ordered the appraifors to ffiew caufe. 

%u Bill v. Robinfoih 

Information, A . 

and verdid for f\ N information was exhibited upon a feifure, and upon the 
defendant; in an /% trial there was a verdifl for the defendant; therefore 
a&ion againft the defendant brought an aclion againft the informer for this fei- 
he^aHbTder- * urt f tne at 1 ua P ro h^ 1 ' 1 caufa ; upon the trial of this cattfebe- 
mittcd to give" ' ore * ^ aron Price nt* Wine hefter, he would not permir the de- 
inevidence,that fendant to go into the evidence given upon the trial of the infor- 
therewasapro- niation to prove the probabifis caufa, becaufe hefaid, it would 
bable caufe for be arraigning that verdict : but upon a motion for a new trial, 
makng the fei- the Lori j Chief Baron Bury and Baron Page (abfente Mount ague) 

* P CO were . Nearly of opinion, that that evidence 'ihould have been 

* " 5 admitted, and made no difference (which was much infilled on) 

where the aftion was tried before the information and where 
after ; and it would not be arraigning the verdict on the infor- 
mation ; for that there was a wide difference between a ftritf 
"legal caufe, and a probable caufe j and a new trial was granted. 



J</<!tS 



DeTetm. S. AUcbacIis, 1719. 

Janet v. Clement &f Hughes. $ 3 . 

rjPON a motion for an attachment it was faid, ty the court, Commifltoners 
U that cdmmiffioners of rebellion not only might, but ought to ^ b 7ntotakt 
ike a bond as a fecurity from the defendant to appear, where f ccur i tT . 
is upon the ordinary procefs of the court, though a ferjeant at 
ros could riot in that cafe : but where it is upon an attach- 
ment or contempt of an order of the court, &c . there they 
a ght not to take any fecurity, but to have the body in court 
t the day of the return of the commiffion of rebellion. 

• Johns v. Stafford. Nov. 14* * *4; 

yOHm exhibited his bill againft &*/W to eftablifh a decree Publication^ 
/ relating to a difpute about the right to mills and the wa- ol * ^«*»* 
« running to them j and in his bill (inter of) fets forth,, that Z£'gwtd. 
ft king Charles the fecond's time the city of Exeter preferred p ft Pi. 148- 
«ir ♦ bill agaiiu^ the now defendant's father 5 to which the * P. 5 1 
ton defendant put in his anfwer, and there were depofitions 
^en* to which he refers ; that caufe abated by the death of 
»e of the parties before the hearing ; and the defendant mov- 
M that thefe depofitions might now be publhlied to be made ufe 
win this caufe, and infilled, that though the caufe abated by 
«jt death, and was confequently out of court, yet that the 
plaintiff, by referring to them in his now bill, had in effect re-. 
jwedthefuit: but Lord Chief Baron Bury, Price and Page 
[obfente Mount ague) were againft the order for granting publi- 
sh i and 'the defendant took nothing by his motion. 



Naminkv. FaridelL Nov. 17. 



n 



85. 



PON an action brought againft an officer for a feifure abf- a new trial 
V P* probafcli caufa> there was a fpecial verdict figned by granted after 
fccounfel on both fides 1 but the Attorney General notwith- a fpecialverdi<5t 
lu *W moved for a new trial, and obtained it : although it fignol by coun- 
J"«d by thecounfel on the other fide, that there never was j^" both 
?& m v ance tnat a new trial was granted after a fpecial ver- An £ « 10 
■« which is figned by counfel. 

Mellijh v, Arnold. Nov, 20. * 6 - 

\ / a ?..^ 0n brought againft ah officer for a feifure abfque prd- Newtrialgran- 

Wicaufa, a new trial was granted, becaufethe jury threw ted. for nuihe* 
W ° r P i,c > wnetIier ^ey ftiould give the plaintiff three haviour of 
^red pounds, or five hundred pounds damages, and 4 the ***i urY ' 

ce of five hundred pounds came up. Andante, the court 
T. ma *ea rule, th,at Middle fe* juries at i\ty? priurOiMbo 
^fl in court. 

Nota, 



P. * 2 



«7- 

Condemnation. 
Q^ whether it 
may be given 
in evidence 
without pleadV 
ing fpeciaily. 
Hard. 19$. 
Carth. a 7. 



• 86. 

Infants, how 
to aflign purfu- 
anttoftat. 
7 Ann, 



De Term. S. Michaelis, 1719. 

* Nota, the affidavits moved upon were made by periV 
who heard the jurymen talk of the matter ; and the juryrr 
did not think fit to make any affidavit to clear themfelves *, 
a new trial was granted. 

Carter v. SaywelL Nov. 24, 171 9. 

/^JRTER bought a parcel of goods that were condemn 
^ in this court, and thefe goods were afterwards feifed, a 
upon the trial of the information of feifure of thefe goo< 
Carter, who was then defendant, gave in evidence a condei 
nation in the Exchequer court ; which Mr. Attorney Genei 
faid ought to have been pleaded j and upon this a cafe w 
flated for the opinion of the court f . 

Duppa v. Briddley &f Horn &f Mewman. 

THE method in the court of Exchequer is, where an ii 
fant is to aflign purfuant to thcflatute 7 Ann*, eap. i\ 
X A petition is drawn in the name of him who craves the ben< 
fit of the a£t, and upon that it is moved by counfel on his b< 
half, that the infant may aflign, and counfel is to confent fd 
the infant : but the court refer it to the deputy to flare all mai 
ters, and upon his report they make an abfolute order 5 and i 
it was done in this caie. * 



# P- S3 

Ho- 
Biiidifmiffed 
for want of 
parties. 



* Wbijiler v. Webb fcf aP. 

BILL for a redemption ; the defendant in his anfwer fet 
forth he was only a truftee for A-— this was objected t 
the plaintiff at the hearing, that the Ceftuy que Truft fhoull 
have been made a party, and he might have amended, this beinj 
difclofed in the anfwer ; and for this reafon the bill was dif 
miffed. 



90. 

Reverfioner 
permits lefiees 
of tenant for 
life to build, 
&c. their term 
ihall be fuppor- 
ted in equity. 
i-Vern. 345. 
Rep. of Ca. in 
tquity,fo. 85. 



Anonymous. 

THIS was cited by the court as the courfe of the court Oj 
Chancery, viz. That where tenant for life makes j 
leafe for years, the leflees apprehending that the leflbr had i 
power to make fuch a leafe certain, lay out great fums in im- 
provements, and he in reverfion (lands by and lets them go on, 
without giving notice that the lefTor was only tenant for life, 

f In Mich. Term, 1711. Ptr Page and Mountagut Barons, it mud be 
pleaded ; per Price Baron, that it may be given in evidence without 
pleading it. 

\ I think (fays *thc reporter) it a now done upon motion without pc^ 
tition. 

that 



De Term. S. Hilarit, ljtg* 

Aat the court of Chancery has, in fuch cafe, decreed the lefTees 
the remainder of the term after the death of the tenant for life. 



Jpnes v. Langham. Dec. 12. 



9'- 



B 



ARON Br'ce, it is not regular to refer the bill for fcandal Scandal, 
after the anfwer is come in. ***k **• 3?7- 



* At Serjeants Inn, December 14, 
Frazer & aF, v. Moor. 



# P. 54 

9%. 



UPON a bill to redeem it appeared by the plaintiff's own Pofleffion for 
ihewing, that the defendant had been in uninterrupted 34 y car8 g° <* 
pofleffion above thirty-four years, and no incapacity was pre- *%*} n & a rc ' 
tended ; for which reafon the defendant demurred, and the ^yl^liS. 
demurrer was allowed by Price and Page Barons contra Lord 377. a vent.* 
Chief Baron Buryf. 340. 



* D E 

Term. S. Hilarii, 
1719. 



P. SS 



Smith v. Wat/on, Lajels, Jenkins & King, &f 
e contra. "Feb. 1, 1719. 



93- 



CT* Clogie being indebted to fVatfon by judgment agrees to af- Agreement to 
1 • fign over a leafe which he had, to Watfon, as a fecurity ^fdierkftall 
for his debt, and Watfon thereupon agreed to give T. C. a de- be carried into 
feafance for twelve months \ T. C. fent his leafe t© Watfon y execution a- 
and a letter fpecifying this agreement to a fcrivener, with di- gainft an e*c- 
ftttions to draw an alignment and defeafance purfuant to this cut "*- 
agreement ; but before the fame was executed T. C. dies, hav- 
ing made his will, and Ph. Laffels his executrix, who before 
any notice of this agreement affigns over the intereft of the faid 
leafe to Jtnkins and King in truft for herfelf;and then for them, 
who were all likewife judgment creditors j Watfon preferred 
his bill againft Lajjels> Jenkins and King, to carry this agree- 
ment into execution. Baron Price was of opinion this was a 
writing within the ftatute of frauds and perjuries, and fuch a lien 

'. f **** ** North Term. Paftk*, May 6,17a!. 

upon 



* P. 5 £ 
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upon T. C. that, as if he had lived, and refufed to perfeft ih 
laid * agreement, a court of equity would have obliged him 1 
do it ; 10 they ought likewife to oblige the executrix and he 
affignees to execute the fame : but Chief Baron Bury and Baro 
Page (abfente Mount ague) though they thought this letter 
writing within the ftatute, and that it would be a good lien upo 
T. C. himfelf, and even upon his executrix, yet Jen&ns an* 
King the affignees, had not only as good a title in equity as th 
plaintiff, but had alfo by the affignment a tide at law too ; i 
they could not decree them to execute the faid agreement 
Nota, Upon Smith's QriginaJ bill the queftion was only, whethe 
Wat/on inould deliver up the writings. 

Hplden qui Jam v. Broad. 

Informer dies ^T^HE informer Holden died pending the information, an< 
pending the in- J^ upon motion the court gave leave to make a refeifure. 
formation. , 

Lady Granville bf al'. Commoners of Epworth 
v. Ram/den Ssf al\ Jan. 25. 



9U 



95. 



Bill of review, T>ILL was preferred to eftablifh the plaintiffs right to com 

wh « n j* 0U S ht -D mon, and to fet afide feveral former decrees ; the ^defen 

to be brought, ^ant demurred to the whole bill ; for if there was any error ir 

the former decrees, they ought to have brought a bill of review 

and not do it in this method j and the demurrer was allowed. 



# Delver v. Hunter. 



Bill by a wo- *. Woman recovered in dower, and brought a bill for th« 
TeredTn dower" -** mefn profits; Serjeant Bridges for the plaintiff cited a cafe 
for mefn pro- ' of Dean v. Wade, in i Chan. Rep. large odtavo, and 2 Chan, 
Rep. Coventry v. Thynn : but per tot am Curiam the bill was dif- 
mifled ; for even where the hufband dies feifed, there /hall U 
no mefn profits until demand, as per Stat. Merton* Ca. Lit. p\ 
33. But if the hufband does not die feifed, as he did not in 
this cafe, the wife can have no mefn profits ; and befides, it u 
admitted the plaintiff is in poffeflion, fo may have remedy at 
law, if ihe-has any right to mefn profits. 

Roe & al\ v. The Bijhop of Exeter. 



for mefn pro 
fit*. 

aCa i ,Chan.i34 
a C. R. 159. 



IN a bill to eftablifli modus's, thefe were infifted upon, and al- 
lowed ; firft, for every cow having 4 a calf, for the tithe of 
the milk and the calf feventeen pence, adly, for every milch 

Cyder, Hoard apple* Firewood* Frvit, herbs, 

cow 



Modus's allow* 

ed.PoftPl. 144. 

Milch cow and 

calf. 

Milch cow without calf, heifer and calf. 

rooti, and other garden fluff. 



£>/ Term* % Hilar it, ifig. 

tow milked without a calf, eleven pence for the tittle of the 
milk. 3dly, for every heifa , the firft year flie has a calf, thir- 
teen pence for the milk and calf; thefe payable at Michaelmas. 
^*For every hogihead of cyder made of apples grown in the 
parifli, eight pence. ?or board apples, a penny. -*-Forbre- 
wood fpent on the farm, an hearth penny.- — For fruit, herbs, 
roots, and other garden (tuff, a garden penny— For a colt a 

penny ; thefe payable at Eafter. ^ 

* Jr. Jo 

Rex v> Tale. 9 * 4 

MR* Ibuneefiet *v*s appointed ^aihier of the e&cife by A bond taken 
conftitution from the commiifioners of thd excife ; he *" thc nam f°f, 
employed Sir Mntihrw Kir-wood to pay the money he ihould ^^Sro 
Teturn into his hands to the crown, and took a bond from Sir t ^ e e3C6 UCe it 
Matthew, and Mr. Tale as his Security, in the penalty of forty good, 
thoufand pounds, for the payment of die money to the crown, P&ft Ph 
and m his rwn private account * fCirumd broke, and an extent 
iffued againft him, and zjc ire facim was brought againft Yaleron Lfev . 
his bond. (ffota> if Tale's bond had been for the payment of a L ev " , 95 . v 
money, an immediate extent might bave gone ttgainft him.) i Vent. s^a. 
Upon the pleadings to this Scire facias there was a demurrer * y^f • ***• 
and it was argued On the fchalf of Tale, that the bend takcta t>jr, c * JfA' 
Pauneefiot «was void in 'la*r j beoaufe, h>ft, lie <was not a com- * ™j^' ; - 
miflkm officer, only^donftitjntedcafliier wkhaut eaprefs aiMha- a^i.iijt, 
rity {which be ought to have had) no take foch bond, fcdfyyit n^. \ tgi/ 
is agaittft die rale that «fry *r*defman ihould be appointed oaihier 
to any former, Csfc, %my y this bond is an opprefEon to the fub- 
jefl ; for by she ft*t. 33 46*. 8. body, lands and goods are lia- 
ble. But Mte, Tb&etr&er 23, 1 7 to, fer tyimri Mi us cUrht, this 
bond was adjudged to be good. 

Kennet qui tarn v. Lloyd. Feb. 12* 

INFORMATION upon a feifare of a quantity of tobacco j 
verdia^-o guer' : it was objeaed in arreft of judgment, that ^^^f^t 
the information was the 16th of June, the writ of appraifemeiit $ a t!3bcfoi« 
rite J7fh,*e*ur*able the l^tb, and the indenture rf appraric- tfee«ritofaf 
ment the 15th, which' was before they had any * authority 5 ^raifcmcnt* 
and writs of appraifemeiit are a necefiary <part of die information whkh wa» he- 
bjmjr a fcifufre j and if tbis be void, there «s no value at ail fet ^ c ^Sj^l 
upon the goods, and tbe courfe of the court has made it weeef- "# p ^* # 
fary ; befides the aft of tonnage and poundage, directs the * 5y 

moiety of the rate to be anfwered to the king, which ihews But qniere, if 
there is a necefficy for a Valuation : thetfe is a diftindion indeed not amendable, 
between a feifure and a Devenerunt ; upon a feifure th# gene- Diftin&ion be- 
ral words are fufficient, becaufe the return of the appraifement twc * n * ft "J£ e 
makes a fufficient certainty (but is wanting in this cafe) 1 but J^ * eveu * 

D ia 
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in a Dcvenerunt, which is the crown's action of trover, thcr 
muft be greater certainty, having nothing elfe to help it. Nott 
the court feemed to think this was amendable. 



* P. 6# 
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Stat, cf limita- 
tions. 

Mo4us, al- . . j 
though it be i 
pleaded, yet • <. 
quaotitie&aad : 
▼alyes muft be 
fet forth. 



P. 6l 
ioa. 



The Dean and Chapter of Wefiminfterv. Sir 
Thomas Crofs &f al\ May 14, 1 720. . ', [ 

*HE ftatute of limitations was pleadei to a bill of difcore- 
ry, but it was over- niled. f . , ../ . 

Gumky v. Fontleroy* Eodem Die. 

BILL by a vicar for tithes; the defendant pleads -that the 
plaintiff employed a.perfpn to ; colled the tithe*, and thai 
he the defendant paid the collector; five pounds, and does not fet 
forth quantities and values $ fo the plea. was. over-ruled witlj 
cofts ; far this court never admits a plea, even of a modus, to 
cover thfc difcovery of quantities and values, bec.&ufe the defen* 
dant may die before they go- to examination,, and then tjrhes 
lying only in the perfonal kno wl edge, of the. partyv there would 
be no way of coming to the knowledge .of : tlie(i particulars ; 
and the cafe in Hard, was denied, and it was faid it had often 
been fo. 4 . * T • ' * ,. \*\ t \ 4I -. . v '. > \ 

* Re* v. Bijhop & al f . May 20; f 



Tk ^OVED to djfcharge4in*es-fet by commiffioners of fewers, 



commiffiion of JLVA alledging they had no jurifdi'aion by the ftat, 33 Hen. 

fewers difchar- $.caf>. 5. becaufe this was only a bank thrown up bythefea; 

gttf on motion, and ordered them to fliew caufe, on notice to the clerk of the 

' fewers 5 though it was doubted whether this cquld be done by 

" motion, becaufe it was a judgment of commiffioners / andno 

iceriiwrari wquld lie originally to remove their order. 



f Jjte ▼. Flanitrty May ia, 1721. 



Jordan 



Be Term. Pafcba, 1720, 
yordan. v. Co/ley & aT. May 23. l03 ; 

BILL by a rector for tithe-wood in the pariih of Little IVen* Tithe wood, 
locke in the county of Salop f as it had been time out of whether due of 
mind paid in that pariih, againft. the defendants, as vendees of Sir comn *° 11 n 8 ht * * 
tVilfiam Forrefter ; the defendants in their anfwer fay, that no 
tithe had been paid for this coppice-wood called Holebrook cop- 
pice, when felled before, and that they never heard that any 
tithe or modus had been paid for wood in that parifh. It was 
infilled upon for the .defendants, that tithe-wood was not due 
de communi jure, and therefore that the proof lay upon the 
plaintiff", and that it was only founded upon a canon in Bi/hop 
Stratford's time, Anno 17 Ed. 3. and therefore the defendants jjnw. Provw 
need not alledge any prefcription or cuftom by Way of exempti- 190. Cm. 
on : but it was anfwered for the plaintiff^ that occupiers muft Car. Norton 
always fet forth an exemption. And per curiam, the defendants £,, Fa 'J [ner ' D , r " 
ought to have ihewn fome *exemption ; and there is no inftance, # p C JP U t# 
that a pariin, can prefer ibe in non decimando for tithe-wood ; 
wilds and hundreds are upon another confideration. But nota "C* 

(fays the reporter himfelf) though the defendants were decreed 
to account, I do not find that it is yet certainly determined, 
that tithe-wood is due de dommuni jure. 

104. 

Tarroth v. Seyu May 24. A . 

J J ^ Sequeftration. 

U W _ VT , _ _ r _ . ' ... ' No new one to 

PON a commiiuon of iequeftration, the commimoners ie- be granted be- 
queftered fome live cattle, which not being fufficient to forethefirftbe 
anfwer the debt, it was moved for leave to fell theie cattle, but returned.. , * 
denied, becaufe the commiffioners had not returned the eonv- * • 1 ••• ' 
miffion ; but when that was done, and it appeared what they '• ' r 

had fequeftered, and the value as fo much in part of the debt* \j 
then for the remainder a new fequeftration fhouldiffue, and a 
venditioni exponas to fell the goods fequeftered upon the firft. 



Rex v. Robin fort. May 25* 



10$* 

When an e 
tent has been 



\ N extent iffued againft the defendant fo long ago as -3* W. i on g dormant, 



for. 



3. and an inquifition was taken thereupon, but no procefs procefs upon it 

iffued againft him, becaufe there was a former extent againft moft'be* moved 
him ; but that being now fatisfied, Mr. Foley moved, that pro- 
cess might ifrue upon this laft inquifition ; fork was fettled in. 
Chief Baron Ward's time, that upon dormant extents no procefs 
ihould go without motion in court, and it was now granted, 
unlefs cauff. 



D z Fra&r 



De f^rtfL. S. Trimtatis, 1710. \ 

' l4>fi ? * Frazer Jldmini/lrator w. Moere. May 27. 

AdmjoiftrataT T>ILL by an adminiftrator ; the defendant demurs, and Am 
pbfatiff, paya XJ demurrer is allowed, and the bill is difmifled voitA coft* i 
coftt \n equity. afl ^ ^ £ a y tQ ^ t ^ con ^ ailt cour f e i n equity, per tata*i 



curiam* 



Several feifures 



£>ui tarn v.Jdekfon. May 30. 



r^ ra l ^T TT/HERE there are fe vera! feifures by feveralperforis, and 
font not a- . tY tn e whole does not amount to one hundred pounds, itj 

mounting to is allowed that all may be put into one writ of appraifement, 
lool.jniybc and one information only may be exhibited in the names ofj 
put intone in- ^ , the p er f ons feifinj;, for the feveraj matters feifed. 
formation only • ^ /<pr ^ 



P. 64 
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***• Hart v. King. June 2$. 

tvtion. Flea ft lLL -ft* thc difeojcry of a perfonal eftate agaiaft an admi«i- 
that it ought ** ftrator, and for a diftributioa j the defendant in his anfwer 
not to be made f^ fonh the petfonal eftate, hut as /to the diftolnttion pleads, 

after "inJeftlSi ' th * % ^ 5 * e * Wt *** ** ** * 5>wS ^ Md **•*» *>7 *« 

death over- ftat - * 2 - G* 1 - * *#- .** w * $ not <*Hged Co a diminution until 

riled. the year was expired : but by the opinion of the Lord Chief 

Baron, Price and Page Barons, the plea was over-ruled, and 

ordered to ftand for an anfwer, with liberty to except (in which 

cafe no cofts) Moutfagttt hixwdijfentienu. 

>*• Wkfa y, M&rts. July 6. 

Writ of error A WRIT of error was brought ift the houie of lords upon a 
l°i heh ft U De «** WgW^wWi the p«rlia«ieot was prorogued, asd 
mnferibedin •**» ewWMHl yas teken out upon die judgment fcere, and 
14 days, or it the money levied: the Attorney General and Mr. Fa%akerly 
itnofaperfede- moved to fet this execution afide; for though the parliament 
at,ifthe parli- 
amfM be prvregutd. 

wa$ 
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* was prorogued, yet the writ of error continued in force, and # p. <J* 
confequently it is a fuperfedeas to the execution; but upon PoftPl. 115, « 
hearing ferjeant Ches/hire on the cither fide, and infpc&ing the Mod. 338, 9. 
orders of the houfe of lords, whereby it appeared that the writ l s *^* ** 1 - 
of error ihould hare been tranferibed within fourteen days, Ra y m - * 8 3« 
which was not done in this cafe : The court thought it not 
reafonable to hang up the party, but thac he ought to have the 
benefit of his execution, baton Mountague dijfentiente. And the 
cafe of ffbdd v . Godfrey, m Hilary term* 17 10, was cited, in H 00< j v# 
which cafe there was Judgment in an affumpfit, in Trinity term Godfrey, 
before, and a fieri facias ifflued, and then" a writ of error was Hill. Term. 
brought in parliament; the parliament was diffolved in Sep- l 7** 
tember following ; then a tcfiatutfi fieri facias iftued and was ex- 
ecuted, which wasfetafide, becatffe the ufidtum fieri J ados was 
grounded upon the fieri facias, which was certainly fuperfeded 
by the writ of error, cut nota, this proves 5 that an original 
execution might well be taken out after the dhToluriori of the 
parliament. 9 

Blnjlead v. Ca/eman. July 12. ||e 

THIS diftinction was laid down upefc the ftatute of frauds and Equity will not 
perjuries, that where there is a whole agrectnent by pa- fupply a Pefcd 
rol, and part of it is executed, a court of equity will decree a in » written A- 
fpecific execution of the whole, for the ftatute' of frauds (fays g^c ?" l ent ^ I n * 

the Chief Baron) does not extend to that: but where there is £2 f£° 1. 1B * 

, * . - . , lcrtca in it* 

an agreement by writing executed, you cannot come by evi- 
dence to fnpply any defied in that agreement, nv/tic/i was inten- 
ded to bepart of that agreement, but not inferted in it; for 
that would be to evade the ftatute of frauds, and introduce more 
perjury. The whole court were of the fame opinion . _ 

* P. 66 

Clark v. t>aJhwood* July 13. llu 

"DILL for the tithes of the rc&ory of Carfington in the county of Exemptionfrom 
13 Oxford, particularly of the coppice-wood called Burleigh- T ^* wherc 
wood 5 and the plaintiff derives his title from the lefTee of the 5^ t€ * pj # -g 
dean and chapter of Ckrifichurch : the defendant infills, that Hides % Gold- 
no tithe of this wood Was ever paid but once (being terrified) ing, Feb. 6. 
for that it was exempt as part of the pofTeifions of Eyn/ham abby, "7**» agene^i 
which was one of the greater abbies, and confequently capable ?*f m P tlpn 
of an exemption by the ftat. 31 Hen* 8. 'and infifted by Mr. More it*; 
Ward 'for the defendant, thatconftant non-payment was an evi- Degge *«. 
dence of exemption in the cafe of a lay impropriator. But nota, Dye* 349. 
the proof was only belief and hiarfay, and the defendant was TowaafWtr* 
decreed to account, WetdV loft "* 

174- 2*torr. i%ig, Cra. Jstc. 559. Cro.Slfe. *o*. 

D B 
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Hi. 

Procefs of ve- 
nire facial left 
at the defend- 
ant's ho ufe 
good, though 
he is beyond 
fea. 



113. 



Trover for 
goods feifed will 
not lie againft: 
the officer. 

* P. 68 



PoftPl. 13*. 



114. 



DsTerm. S, Michaelis, 1720. 

* D E 
Term. S. Michaelis, 
1720. 



Brier v. Lanfdown. Nov. 25. 

IT was moved by Sir Conftantine Pfiipfs to fet afide a *venirt 
facias (which was the old procefs of this court on the plea 
fide) a diftringas thereupon, upon an affidavit that the defend* 
ant was in France when the venire facias was left at his houfe ; 
but upon hearing ferjeant Chefjhyre and Mr. Bootle on the other 
fide, the procefs was adjudged to be good by three barons againft 
Price baron. 

At Guildhall Sittings. 

v Etriche v. An Officer of the Revenue. 

T TPON an information of feifure of goods there was a verdicl 
^ for the defendant, who afterwards brought trover againft 
the officer for thefe goods, which was tried before the Lord 
Chief Baron Bury at the fittings after this term ; and the Attor- 
ney General for the defendant objected, that trover did * not 
Jie for thefe goods, (for that the feifure of the goods, and put- 
ting them into the cuftomhoufe warehoufe, could not be faid 
to be any converfion to his own ufe) but f trefpafs, or trefpafs 
upon the cafe ; and Mr. Attorney infilling upon a fpecial ver- 
dict, and the Chief Baron inclining to be of that opinion, that 
trover wbuld not lie, the plaintiff chofe to be nonfuited . 

At Serjeants Inn, Dec. 6, 1720. 

The Attorney General at the Relation of the Dutchefs 
of Buccleugh v. Ayrc &f al\ 



Bill for efta- 'T^HIS was a bill brought for eftabliihing a right to tolls i» 
Mifliing a right J[ the manor of Spalding, &c. in the county of Lincoln, 
to tolls in a ma- an( j ; t was j^ that time out of mind there has been a duty 
payable to the lord of the manor for all cart'Sj Esfr. coming to 



nor. 

4 Mod. 319. 
1 Inft. aoo, 
a to. 1 Mod. 4 7 



I Sid. 454; 1 Mod. 104, 143. 3 Lev. 85. Hard. 177. Bro. Abr. 
T0U.6. Davic£ Re P~- 3* h. % Lev. 96. 3 Lev. 424. 

t If after condemnation} neither trefpafs nor trover will lie. Raym. 33^ 

the 



De Term.. S* Hilarity 1720. 

the manor, &fr. Nota, In this cafe there was a fee farm rent 
referved, which (it was faid by Sir Cmftantine Thipps for the 
plaintiff) diftingui/hed it from the cafes pi. 64 ante. But 1 it 
was infifted by Mr. Brown and Mr. Toller for the defendant (inter 
alia J that this was toll thorough, and consequently void without 
al J edging a coniideration ; and the court (except Mountague, 
who thought the fee farm rent referved gave the court jurifditti- 
on) inclined to difimfs the bill ; but they afterwards went into 
proofs, and the bill was difmifled, it not appearing that the 
place where the toll bars were eredled, was within the manor 
of Spalding. 



• *,DE * P. 69 

Term. S. Hilarii, 

1720. 



Frq/i v. Dawes* Jan. 23. ,15, 

A WRIT of error was nonproffed in the exchequer chamber *J™£ *° {J^ 

for want of affigning errors ; and upon that a writ of er- w |^ en t0 |, e 

ror was. brought in dotno procerum, but the fecond was not tranferibed. 

tranferibed, according to the order, within fourteen days; Ante PI. 109. 
therefore upon motion on the behalf of the defendant in error, 
it was ordered that the record fhould be tranferibed in eight 
days, and certified into parliament, or the defendant in error to 
be at liberty to take out execution. * 

Bully. Allen €ff $ al\ Feb. 12. , 116. 

BILL to be relieved againft feveral contracts entered into by ^jL murrc r *? a 
the plaintiff with the defendants, relating to fhares in a diftin&'matto-s 
bubble called .the Pennjyfoania bubble, and to have his money aiu j parties, 
repaid, which he had paid to the defendants for lhares fold by 
them refpeftiveiy, and charges that the defendants had * form- • * • 7° 
ed themfelves into a fociety to carry on the fraud ; the defend- 
ants demurred, becaufe the bill contained feveral and diftinft C ^¥ n "jf*°? < i 
charges againft feveral and diftincl defendants ; and the demur- ^onfuch a'dt- 
rer was allowed. Nota y They denied combination, asisnecef- mutter, 
fary upon fuch a demurrer as this* 1 Vcrn. 416, 

A/gill v. Daufon. Feb. 13. 117. 

PLFA to the difcovery and relief in a bill, when the bill ,y ^^ Tc \i^ " 

prayed only a difcovery, was OYer-ruled. over-ruled. 

Rhodes 



A 



Be Term. Pafcb<&> J721. 



Rhodes v. Loviu Ebdem Die* 

IN an action upon a contract for the fale of ftockr, the plai 
tiff averred in his declaration, quod parattu fait at the d; 
to* transfer -, upon the evidence it appeared that the plaintiff' h 
another perfon ready to transfer, and a verdid for, the plainti 
for which reafon a new trial was moved for, and granted, b< 
caufe the defendant was not obliged fo accept this flock from 
rhird perfon,, 

GLmvil v. Vrelawney. Feb. 24. 



Averment that 
plaintiff was 
ready to {ram- 
ferftock accord- 
ing to hit con- 
trad. Proof 
that another 
was ready to 
transfer, is not 
(ufficient. , 
no. 

In^eT^ \L 7 ' HERE a m * n P re f ers a ^ irt0 eft abli * a m <>4«s againfl 
to a bill brought tne lcffee of the impropriation, he muft make the bwn^ 

againft his lef- er of the impropriatioa a party ; for this court will not bin<^ 

fee, to cftablilh the inheritance of iiny perfon, unlefs he is before the court, 
a modus. 
* P *7I 

* ' f Rf&v. Rawlins, Seb. 27 



IXO. 



Injunction to 
put the crown 
into pofleflfion.' 



UPON an extent an inquifkion was taken, whicli found a 
terni of fo much value $ the defendant pleaded £b the in- 
quituion, and it was found for the crown, and this day it was, 
inlifted for the defendant, that the court ihould order a Venditi- 
oni exponas : for if the crqwji was to be put into pofTeuTon, the 
defendant who was to have the refidue of the term after the 
crown is fatis6ed, would be without remedy. But afterwards, 
May y 20, 1 72 1, per Opinion 9 totius Curia, an injunction w.a$ 
awarded to put the crown into poflfeffion. 



* P. 72 



Viear, in ppjta* 
^CftTenepdnfti 
Hiew any fpeci* 
al title by eiW 
dowmerft or ' 
J^^crililioiw 



Term* Pafcha?> 

1721. 



JPyev. Rea. April 27, 172 1« 

BILL by a vicar for tithes ; the defendant admitted in his 
anfwer, that t{?e plaintiff was intitled td all forts of tithes,' 
but infifted uj>on a fpecial exemption ; upon this adniiffion the 
plaintiff was not obliged to fhew any fpecial title either by en- 
dowment or prescription, which, otherwife, he ought to have 
dOfte. 

^ Lock 



_J 



9k firm. Pafch*, rj2i. 
Lock qui torn v. Willifordl May 3, 1721. **** 

LINEW was feifed, and an information filed, for beiffg Information, a 
- brought from a wrong port; the officer finding himfelf fecond granted 
miftaken upon this firft information, brings a fecond, for that it U P°? onc *p* 
was imported, the duty not being paid ; and moved, that the wumefcifutf. 
fecond information might be received, which was granted upon 
thefe terms, v»i that* the? Attorney General fhouid enter a 
Non prof 9 upon the firft, and the officer * fhould pay the cofts ; and * P. 73 
the fecond was per-mitted to bear Tejie as the firft did, to make 
it agree with. the- writ of appraifement, and to fave the infor- 
mer s time, 

Bodfovv. Oliver. May 1 r, 1721* 113. 

THE fingle queftion adjourned until this day for the foJeiim Ancient mill, 
judgment of the court was, whether tithe of an ancient Ty^^lx*** 
corn nriH, that had never paid titbvs,. was payable or due of \mJ£° **** 
common right. Baron Price and Baron Mountague were of opi- 
nion, that an ancient mill ought to pay the tenth toll di/h, - which 
Wing a tenth part of the thing itlelf, was a predial tithe, and 
due of common right : but lord chief baron Bury and Pagi 9 
that it is a perfonal tithe, and not due of common right, and 
not having been paid, is now exempt by the Stat. 2 Ed. 6. 
So the court, being divided, the plaintiff had no decree as to 
this matter of the mill. 

Nota, If there be any cuftom in a parifh. for the manner of Tfa manner o€ 
rithing, milk, as to carry it to the church porch, or parfonage idling milk of 
houfe, that muft be obferved by the pariihioner ;. but if there ^JJ^JiJI \l 
he no particular cuftom or ufag?, the parifliioner is obliged de no particular 
Jure to pay every tenth meal, to milk the cows at the ufual cuftom to go by. 
place of milking into his own pail, and the parfon is obliged to Ant « pl - a6 " ; 
fetch it away from the milking place in his own pails in a reafon- l * 0, A "" **** 
able time ; and if he does nut fetch it before the next milking- C J£ Tac# f % 
time, the parifliioner may juftify the pouring the milk upon the Moore 909. 
ground, becaufe he then has occafion for his own pails. And % Brownl. 31. 
it was determined by the whole court of exchequer, in this Raym. 178. 
caufe of Dodfon and Oliver, at a * former day, that the milk *^? h# 46a * 
ought not to be carried either to the church porch or to the , cro?£li* 
parfon's houfe; and that it ought to be fetched by the parfon. $ 09# * 

1 Ld. Raytt. 
>27* 359- ? * Ld* Raynu 1171. $ Bac. abr. 83* ifo 
Ptillifs 

♦ P. 74 
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**4* 



. Phillip* v • Winter. May 17, 1721. 



TT THERE time is given, or a commiffion granted to anfw* 



Where time 

given, or com- VY without more, the defendant cannot demur,, or ple^ 

million to an- and anfwer. 

fsver, defendant 

cuinot demur, or plead and arifwer. 



1x5. 

The king may 
proceed either 
by icire facias, 
or extent, or 
fcy both. 



116. 

Writ of delive- 
ry for watches. 



*p. 75 



Injunction to 
ilay execution 
on a judgment 
on a bond for 
1050 1. given 
upon a S. S. 
contract for 
3000 1. the Ad 
fubfeription. 



Rex v. BlundelL Eodem Die. 

A Scire facias was brought againft a general receiver^ upo 
his bond, and afterwards an immediate extent was move< 
for againft him, upon an affidavit that one of his bail was be 
come bankrupt, and he decayed in his credit; and it wa 
granted ; for the king may be at liberty to proceed either 6) 
Scire facias or Extent (which is the fpefedier method) or bj 
both. 

Gatehoufe qui tarn v. Reith. May 25, 1721. 

MR. Ward moved for a writ of delivery, which was grant- 
ed, for a parcel of gold watches, upon giving fecurity, 
the fprings and fteel work being periihable goods, 'and liable to 
receive damage by lying in a damp warehoufe. 

* Smith v. Nottingham. May 25, 1721. 

UP O N a contract to affign to Smith a three hundred pounds, | 
the third fubfeription in the Soutk-Sea> on the 28th of 
Auguft) Smith did covenant upon afligning to pay one thoufand 
and fifty pounds, for which he gave a bond, and judgment was 
obtained thereupon in the common pleas : now Smith prefers his J 
bill for an injunction, and obtains it, becaufe the money the 
bond was given for, was the confideration of the contract ; 
and this being a mutual agreement, we will not put them to 
crofs actions at law. 



DE 



De Term. 5. Trinltatis^ 1721. 
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S&well qui tarn v. John/on. June 14, 1721. 



i»& 



JkrfAYHEW bids in court for a parcel of tea j after his bid- Bidder, upoa 
** ding there is a claim put in, whereby the goods could what circum- 
not be delivered until the claim was tried ; in the mean time a ft* nc ;e« he may 
great quantity of tea is imported, whereby the value .of the tea, £? discharged of 
ttnee the time of bidding, funk feventy pounds ; therefore May* J^ m ^^ 
hem moved to have his bidding d if charged, which (as was al* time the goods 
leged) is frequently done where goods are penihable, and a are to be deli- 
claim is put in after the bidding, and there is delay in the pro- vered to n ' m 
fecution :, but per Curiam, by this method, if a man thinks he afu i r COiuicm " 
hath outbid himfelf, he may fet up a claimer, and make that a 
pretence for a difcharge : and it is by no means a Rule, that a / 
bidder ihall be difcharged when a claim is put in afterwards. 
And upon further motion, June 20, the bidder was held to his 
bidding. And in Michaelmas term, Nov. 10, 1721, Leaper 
qui tarn v. Bound, Bound bad bidden .in the fame manner, and 
paid one hundred and fixty pounds, and the claim being tried, 
there was a * verdicl for the crown ; and Mr. Attorney General * p «~ 
ihen moved, that Bound might take the goods, and pay his bid- 
dingpurfuant to the order of court in 17 15, " That if bidders 
do not within fourteen days after the goods are legally condemn- 
ed, take out a Debet, and pay the king's and officer's moieties, 
the bidding money ihall be forfeited to the officer that feifed the 
goods j" which, nota, Bound was willing to do, but the court 
would not difcharge him: the court had fome doubt f what 
execution to order againft Bound, this being an information of 
feifure; upon which, regularly, procefs of the pipe iliould if- 
fue, but that being long and tedious, they, at laft, ordered a 
Fieri facias againft Bound, as in the cafe of a perfonal informa- 
tion is ufual. 

After trial, if there is a verdicl for the crown, the judgment Not?. 

is, that the N bidder ihall be charged on© moiety to the king, , 

the other to the feifor. 
Where there is a condemnation without a trial, the bidder Nota. 

mud ftand to all hazards; but if after trial the bidder 

fuffers by delay, the court often difcharges the bidder. (Sed 

qutre, fays the reporter himfelf.) 

f In the cafe of Boxver gut tarn v. Miles, Nov. 17I3, an attachment 
iffued againft the bidder for not paying the bidding money ; and Rex. v. 
Jaeifin, June 13, 1719, the like rule. Nota, An affidavit was made in 
both cafes. 

A bidder 



De ferm* S. Trinitatis, ijii. 

Xota. A bidder hath a right to have his goods delivered eight daj 

after the bidding, if they are then condemned. 

* P. 78 * Bradley qui tanrr* Long. June 14, 1721. 

Information for 'TT^HIS was an information upon the ftatute of the 4th c 
importing bran- Jt King George, €ap. :for importing brandy iir a-coHier ; ver 
dy in a collie*, di& fr* Rege : Mr. Ward moved in arreft of judgment, that i 
upon ftau is not aliedged in the information, that the goojds all edged t< 

^ Ge t" ** ta ^en in this collier were foreign goods, which the* ftatut 

j^ou htno! €x P r « fsl 7 requires. To this it was obferved for the informer 
fo b« alleged to r ^ at tne information concludes cmtra format* Steturi, and thi 
he foreign verdicl fuppofes every thing necetfary was proved. On thi 

Foft PL 185, other fide it was replied, that thefe words only make the com 
fi - c * clufion of the cafe, not the cafe itfelf. Mr. Attorney General 

Hardao*^ being abfent, no judgment yet given. 
105, 417. 
1 AsmL 49. Lilt, ii* Dr - 'oftcri C. Cr. Car. 464. Dyer $6*3. Peft tf. *p. Bttofc. 1 1&„ 

130V Franklyn and others Pari/hionen v. The Mafter and 
Brethren of St. Crofs as Impropriators. Bennrt 
their Leffee^ and Jenkins the Vicar cf the Parijfr 
of Far am in the Gqunty of Southampton^ JuBe 1 5, 

Modo&'s, which rip HIS was a bill brought by the plaintiffs the patiiftioners 

jpod, or rank- j; againft the defendants, to eflabliHi certain modus's in rht? 

1 id. for a milch pwifli of fanMi. The firft modus iniifted upon Was twelve 

cow is too rank, pence for a milch cow j and the fecond was f' fix pence for 

And fo i« 6d. for every calf killed and fold : thefe were both of thenr adjudged 

every calf killed to be void modus's, being too rank 5 the firft being** above half 

commence ; and the fecond, if ten calves were fold, feve fliil- 

* P. * 79 lings muft be paid, which is in effect for one calf, for the tithe 
1 Vent 6 ts one ,n ten * — ^ P^ nn y *° r g ar dens ami orchards" allowed to be 
HctlcySj.' good. (But noia y this can be only for ancient Gardens and 
Wat fon 447. orchards, as was adjudged inter Perrot fa? Marfabiti, July 5, 
Lirtw. 1071. 17 16.) The Vicar being endowed of fmall tithes and hay, 

• Cro. 1 id. ir was decreed that he was thereby intitled to hops being a fmall 

• Keb* 6l ° Pt ^ e t * I0U S n °f growth fince the endowment ; and alfo tb clover, 
Hall v. Bali ** r ' *°' n anc * rve g 1 "*^ which are fpecies of hay, that is the 
"Erin. 1 683. <?#»*//.— No'tithes due for after- paftve, or cattle fed on ftubble. 
Canon % 0t Although by the endowment the vicar was to find the farra- 
gos* m ment wine, yet the court were of opinion it fiiould be fofirnd by 
j L«v. 365. t f, e parijfhioners, according to the direction' of the t&nbh. tfrta, 

f Since this crfe, a modvi of 6d. for ■ calf' has been' held to be go«d, 
inter Mtynei& AikUniL 

Where 



I 3 I. 



De ftrm. .$. Trinitatis, ijzl 

Where + Afowyptw is wsntioned in the old endowments, and 
Supported by ttfege» it will extend to iinall tithes, tut not 

life. 

Lceper qmiam v. Smith & Elliot. June 1 7. 

T TPON a motion for a neW trial after an information of feifure ^f^dlTmcd 
^ of foods m a fliip that was twenty miles below the fiope, an importation, 
but within the limits of the port of London ; the queftion was, when a (hip is 
whether k could be faid to be an importation before the fhip within the H- 
caves above tfrzHope: But a new trial was denied per totam niitsofthaport. 
Curiam ; io that it foems it Stall be deemed an importation, if 
within the Iwte .of the port* though below the Hope. 

* P. 80 

* (fraeiv. Etberfdge &f sf. June 20, 1721. I 3 a - 

UPON an information of feifure there was a verdict for the Trover or tfef- 
claimer, who did not move for a wrk of delivery, but P***' ^u 6 ?*' 
brought an action of $ trefpafs for the goods againft the officers ^^ft^„ o&*cr 
that feifcd: upon a motion for a new trial (there- being a ver- forfeifmgflWq; 
d&for *be plaintiff m this action) Price Baron faid, that it was probabili caufe' 
now allowed and taken for law, that trover did not He againft Ante PL* 113. 
an officer for feifing mbfyu* prebabili caufd, but trefpafs would 5 Exchequer 
and if the clai merliad moved for a writ of delivery, he feemed rules. • 
to think -he -could not have this action, beeaufe then ne would 
have a double remedy. Baron Mountague was of opinion, that 9? rt h 3 * 5 ' 
neither trover nor trefpafs would lie, beeaufe the feifure is not RaVm.^. 
antra pacem ; but that trefpafs upon the cafe, fetting forth that Ekinsw, * 
the feifure was abfyue probabili caufd. would lie, as was done Smith. 
in the cafe of the King and Melli/h. Baron Page was of. opinion, 
that trci^afs or cafe, for the consequential damages, will lie ; 
hut now the verdict was fet afide, for that they thought here 
was frobabilis caufa. Nota> Bury and Page feemed of opinion, 
that in trefpafs the party fhall not recover the value of the 
goods, i>ut only the damages, for unlawful feifing. 

Turton v. Clayton. *33- 

BILL for tithes by the refior for Standi/h in the county of M ?*™' . 
UmaAeri the defendant infilled on a modus of three ^tTZ*<* 
pence for iouie, hay, hen, and yard, viz. for hay a penny, poo a. Hob. 
for an houfe a penny, for * hen an half-penny, and for yard an Cooper *. An- 
half-penny, Per fyin 9 totius curiae this is a void modus, taking drews. Parke* 
k either diftributively or intirely ; for as to the hay a penny is **j?? tc J" 

L in °K*ant?i Ptrt&ial Amtiquitut, # p g 
fir good* a&tr conacamatioa. 



f See to what Altararimn fliall extend in K<antt y * PtrtbiaJ Amtiquit'vt, # J 
h ihf*r* TtrV akaragium. r ' 

\ Martin y. Winjbrd, Triti, .10*95. Trover or trefpaf* does not lie 



8l 



unreafonable, 



De Term. S. Micbaelb, 1721. j 

unreafonable, for if a man has fixty acres of hay he pays onj 
a penny, and if he lets them to fixty feveral perfons, they {hi 
, pay a penny a-piece.—~ If a man ihould declare in debt for oJ 

intire rent of fixpence, viz. two pence for black acre, tw 
pence for white acre, and two pence for green acre, this wou] 
be bad, per Page baron ; defendant decreed to account. 

*34* Sir Jfaac Rebow v» Bickerton &f al\ June 25. 



Ltghthoufe, 
whether it is 
chargeable to 
the church rate* 

r. •» 
Cr. Car. 394. 
Hetley 61. 
Hard. Terry 
v. Huntingdon ' 
&al\ JLacch. 
Davies's cafe. 
s Salk. Garden 
& Brook. 

a. 

2 Ro. Abr. 
a6a, 270, 

a Ro. Rep. 

More 474. 
Stat. 8 Eliz. 
cap. 13 
Sal. 164* 
Went. 367. 

3 Burr. 1689. 
3 Term Rep. 
107. 

* P. 82 



THIS was a prohibition to the fpiritual court of the Bifhc 
of LoHdon, where a libel was exhibited againft Sir IJai 
to oblige him to contribute towards the repairs of the churcl 
in refpect of a light- houfe ercfted for the benefit of navigatio 
at Harwkh> which received a toll and duty from /hips paffini 
&fr. Upon a demurrer to the declaration, the court this daygn 
their opinion, and two* points were made; firft, whether the 
were not too late to come for a prohibition after fentence below 
and an appeal to the delegates ; fecond, whether the thing i 
its own nature was rateable towards the repairs of the church 
and in borh points lord chief Baron Bury, Mountague and Pag 
were of opinion for the plaintiff in prohibition ; Baron Pric\ 
contrary in both points, and cited in fupport of his opinion 
Lib. 2. Bijhop of JVinton %x Cro. Eliz. 571. 2 Ro. Abr. 319. CreJ\ 
well, 2 Lufrw. 1022. Daw/on and Nic/iol/on, in Scacc\ Mich 
17 10. 2 Ro. Rep. 42. Dr. Prideaux's Office af Church-war dens^ 
Telv. 173. ' I 
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Cuthbert v. Adean. Oft. 24, 1721. 



Meffenger, if r I 1 HE defendant was taken upon an attachment for want of 

grantablc after A an appearance, and the fheriff returns a cepi corpus, and 

acepi corpus re- affigns the bail bond to the plaintiff, who moves for a meffenger 

turned upon t0 £ rm g ; n tne b oc ty f the defendant, and offers to waive all 

an attachment, p rocee di„g S ^n tnc Da j] bond, according to the (ixth rule 

(which vide/and the motion was granted : but Baron Mountague 

oppofed this, becaufe if there was any delay in the party, it 

' fhould appear by an affidavit, and becaufe this method would 

be fo great an expence to the party. Nota, (per the reporter 

Jiimfelf) as I apprehend there had been proceedings upon the 

bail bond, which may diftinguifh it from the fixth rule. 

fax 
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* Rex v. Tomkins. Oct. 27, 1 721. * ^ *3 

THERfe was a judgment upon an information againft Tom- One tranfport- 
kinr for running wool ; and he not having paid the furn ed on the flat, 
in the a£l mentioned, the Solicitor General moved upon the flat. 4 Ceo « f a P« » '• 
4° Geo. cap.ii. for preventing burglaries, &fr. that he mi^ht' up ^*J* g :l 
be traniported. • Nota, Tomktns had been committee! to* the formation 
/V«/, charged with the faid judgment 1 it was objected by Sir againft him for 
Con fi anting Pfupps for Tomkins, that he Was not within the words running of 
or meaning of the aft ; for firft, he muft have been committed wo °^ 
for want of fuflicient bail j_ but he" was in cuftody before the 
day mentioned in the aft ; fecqndly, an information muft have 
been delivered to him, or the turnkey ; and this being a penal* 
ftatute, no- equitable or liberal conftruftion ought to be made' 
upon it : but notwithftanding thefe reafohs (which I thought 
not anfwered) the man was tranfported per curiam, drffentiente 
Baron Price. ' 

Rexv.Poivtll. Nov, 4, 1^21./ , «37- 

APurchafe was made of lands lying 111 Radnorjhire^tf Ponu- Extent, the 
ell by the duke of f Chandos ; while the purchase was de- Tcft j ° il *" 
pending, Burton, the receiver general of that county, paid Latch n. 
Powell three hundred pounds, and took a bond, in the name of , sid. 304. 
the crown, upon which an extent ilTued againft Powell: tlje ex- * Jones 83. 
tent was tefted' undecitw 'Anno Gecrgii regis feptimo, omit- l Lev " *• 

ting the month ; for which rea'fon it was moved by Mr. Serjeant ' 7?' 59 * 
Comyns and Mr. fyotle to difcharge it ; and the cafes in the gh * c '$1,°°' 
margin were cited, to prove that writs without a tefle fliall abate. Salk. Tutdiin's 
* Baron Montague, that the diftinftion is between original an (J cafe, Sir Tho. 
judicial writs, which laft only are amendable, becaufe there is Jones 41. 
a record to amend them by : but quxre (fays the reporter him* u 1 ^ ^ z ^ 8, 
felf) if an extent is not an execution, and may not be amended sta. 4/ Trial« 
by the Fiat T — And afterward, November zzd following,' this 53a . * 
was amended by three Barons contra Mountague. % Ld. Raytn. 

1061. 

Awbreyi.FitzbughU Nov. 7. # p - 8 4 

JJVBREY .coTiixiiGte upon the i7th6V/. 1720, with FitzJtught Injun&ion. up- 
"^ for the purchafe of 500 /. SoutA-Seaihxk at 530 1. per cent. on ™hat ar- 
te be delivered in Odpber following ; Awbrey not being able to ^rt oTeqiTi- 
pay the money then, a new agreement was entered into, that ty wi |j g „ nt j t? 
upon Anvbreys giving ^a bond for the payment of io(5o /. being upon a contra<a 
the difference of 200 / part of the 500 /.' ftock, and entering in- relating to 
to another bond for 1 590/. for the other 300/. ftock, the time fouth-iea ftock. 
of acceptance fliould be enlarged until the 14th of May fol- # 

lowing : accordingly Avobrey entered into a bond on the 4th 

of 
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Of November 1720, for the payment of the faid 1590/. in thl 
penalty of 3180/. on the 4th of Mqy following $ and an in 
denture of defeafance of the fame date was executed bet wee 
the plaintiff and defendant, reciting the laid bond, and tha 
the 300 /. flock was to remain in the defendant Fitzhug&t's hand 
as a collateral fecurity ; Fitzhug/it thereby covenantee^ that i'j 
cafe Aiubrey paid the 1 590 /. due by the bond to transfer th 
300 /. (lock i but if the 1590 /. was not paid, then tbe defen 
daat Fitzhqght was to be at liberty to fell the 300 /- ftock to 
wards payment of the 1 590 /. The money was not .paid pur 
fuant to the bond, and FitsJmghl put the bond in iuit* and th< 

* P. 85 plaintiff Annbrey preferred * his bill, letting forth this -matter 

and that the defendant had not transferred mar tendered, and 
alfo letting forth the dauies in the bill of credit J° Geo. relat 
ing to contracts* that this was a contract unperformed, and that, 
by the act, execution ought not to go, and therefore grayed an 
injunction A 

The defendant tn his anfwer admitted the fact, as before fet 
forth, and that he did not tender not transfer, but gave the plain 
tiff notice, that he was ready to do it ; but it was upon the 
plaintiffs requeft that he did not do it, and infifts that this was 
not a contract within the act of parliament. 

!Now upon motion for an injunction, u©on the merits, the de- 
fendant's counfel infilled, that the parol contract was merged 
in the bond, and that if the plaintiff had any remedy, he had 
it as much at law as he could have it in this court. 

But it was anfwefed* that the plaintiff could have ho remedy 
below now $ if it had remained upon the parol contract, in an 
action upon that contract the plaintiff there mtift have averred 
and proved a tender, according to the courfe of the South Sea; 
but upon this bond he will have nothing to do but toprove the 
bond, and the defendant cannot either by fpecial pleading, or 
upon the general iflue at law, ihew what the conlideration of 
the bond was, or that there was no tender, but that it was pro- 
per for a court of equity, before whom all this matter appeared, 
to take cognifance of the whole matter; and though the pa- 
rol contract is admitted to be merged by the bond, yet in a 
court of equity it wilJ be confidered as part of the contract un- 
performed, fince the confederation of the bond is the fame as 

* P. 8$ the confideratipn of the parol contract $ * and if they mould 

obtain judgment upon the bond, we could not come by affidavit 
to ftop execution, and fet forth all this matter, fince nothing ap- 
peared upon the record to prevent the common method *>f tak- 
ing out execution : and an injunction was granted upon thefe 
grounds by three Morons contra Lord Chief ftaron Bury ; an< * 
Baron Price faid, the -laR claufe of the act extended to all ex- 
tracts whatfoever, as well as thofe mentioned in the preceding 
claufes. 

fertfit 
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Tarent v. Trewit. Nov. 15. " x3 *" 

UPON a motion that T. might pay cofts for not moving ac- Cofts for not 
cording to notice (which was denied by the whole court) m ovwg accord* 
it was laid by one of the barons, that if there are three notices ,ng t0 noUCC * 
of motion given, and after a fourth notice given, they iliall 
not move upon the fourth without paying cofts of the three 
firft. 

Winch V.Page. Nov. 15. . mc* 

A Father gives a bond to his daughter For the payment of a f ortlon of a 
r r >i_ • i. „*• \ * 1. - c *. ^ feme covert, 

lum of money (being her portion) at the age of twenty- wncrc fecired 

one, or marriage: he depofits this bond in another perfon's in equity for the 

hands ; (he afterwards marries without his confent ; the perfon benefit of her 

who had the bond delivers it up to the huiband, who puts it in and ner chil-' 

fuit. The father prefers his bill for an injunction, and fets forh dr * n * 

that he is willing to pay the money, but infifts that the court [ v ^ ^^ 

ihould lay their hands on it, and fecure it for his daughter and skinner no! 

her children ; and the injunction was granted upon bringing 

the money into court. 4 — But this was going a great length, and i 

I belie Ve beyond what has been done in chancery, for the obli- # p * 

gee is defendant here : * indeed, ifthehufband in thefe circum- ' ' 

ftances comes in a court of equity to have the wife's portion 

paid, then they will put terms upon him ; for he that comes 

for equity muft do equity ; but the perfon who was to have the 

money is defendant here, and alks nothing of the court. Not a, 

» did not appear in this cafe, whether the daughter was under 

age ; but fu&re what alteration that would make in this cafe ? 

Fox v. Rutty. Nov, 16. 141. 

BILL by the vicar of Mel/ham againft a pariihioner for tithes ; Iffue dir f A *& 
an iffue was directed to try whether a parcel of lands, S^rflwe 
called I flay y ufually paid tithes to the vicar of Mel/ham, or to pa ^ dually to 
the re£tor of Whaddon (who "was not before the court): the the vicar of M r 
jury find, that it had paid tithes to neither; and upon the poflea or rector «f W. 
returned, it was inMed for the defendant, that by this finding 5 l n ^ Ae i u 9 r . 
the court could make, no decree, for that they had no fatisfaftion find to nc,tncr * 
by it : but per curiam, the vicar is endowed de omnibus minuiis AVScarhasthc 
decimis infra parochsam, &c . and the, defendant's defence, both frw right toaU 
in law and equity, is falfified ; and though tithes have never ^owment ^nV 
been paid, yet the f vicar has the fame right to all within his re&or has of 
endowment, even without ufage (unlefs an ufage to the con- common, righ;. 

f Qutre, If a Vicar has received for many years tiths not mentioned 
JQ his endowment, whether fubfequent augmentation or endowment 
Aall not be prefumed. Hard. 318, 9 • ! 

5 trary 
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•rary is fhewn) aj? the re&or h^s of ccimmpn ri^bt ; in which 
laft cafe a man cannot infift, that tithes have never been paid, 
which is a Non dedmandp ; and decreed for the vicar according- 
ly. Serjeant Glyde and Mr. Ward for the plaintiff; Serjeant 
Pengelly y Serj. Stevens, Sir Confiantine Phipps and fyif- Booth' 
for the defendant. 

# Rex v. Spencer. Nov. 17. 

SIR Conftar.tine Phipps moved to difrhajge the recognifance 
of a perfon who was indicted for beating a cuftom-houfe 
officer in the execution of his office, »« diminuiionem Reventlonum 
Domini Regis 5 ancT this was oppofed by Mr. Raby for the crown 
upon thefe words, the a£t of pardon 7 Geo. cap. excepting 
that offence : but the recognifance was difcharged per tot am cu- 
riam 5 and if the fine was levied, and (lill in the JherifFs hands, 
it muft be reftored by an exprefs cfaufe in the att, which gives 
the fines to the party. And the Lord Chief Baron Bury faid, 
that the words in diminution em, He were only pepper and fait : 
Baron Mowtague quoted a cafe upon the ac>of pardon in 1709, 
The §>ueen v . Hinton, where an information for carrying fait 
without a, permit, &V. was pardoned, being only confequemial 
defrauding. 

fox y. BluntylU Np f v. i8, ( vjzl 

THE Attorney General mp^ed, that the cleBc in court 
might have liberty tp new-ingrofe an extent and inquifi- 
tion thereon, whkh were loft : Kota' f the fljieriff had the mi- 
nutes of what was found by the jury figned by the jury, and 
this was compared to the cafe w.h^rc a perfon had, in a falfc 
name, taken a record from Pickering the aflbciate in the Oxford 
circuit ; they permitted a new PoJie#. to be made from. the mi- 
nutes in his book : there had been made out a Venditioni expires 
upon the copy. of the extent and inquifition that were loft.; and 
there being a confent for B&ndeU, a, new extent^ t$c . was or- 
dered to be ingroifed, fiJJ*ntienie_ Mo)intqgue. 

* Barwwfl v - foulke.fst-Rawky. Nov. 18, 172 1. 

TpJfJLKB z^d Hmvley fejff,d a parcel of goods in the hands 
•h of Hqrfw^ the Cambridge carrier ; the, failure was made 
in September in 1.7 20, part t)f the goods, were appraifqd. Vil 
Itf'xhpelmas term in the nanie, qf Fqulke only, apd condemned 
the lad day of that term, and the other part returned in the 
flfjit of : appraj£?mentin Hlary x tcjm. following, . Ji> tjiename of 
Ra<wky, and condemned, the. Iaj}> day of that fcermu Haruiwt, 
entered his claim in the book of appraifemeats before condem- 
nation, 
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'anon and afterwards fearched the writs of appraifement, but 
found no writ in the names of Faulke and 'Raixihyy nor any fuch 
goods as feHed, defcribed in any writ of appraifement. By 
the order ift Nfoem. 1715, f which videj they fhould have re- If there is but 
turned but one writ of appraifement, arid the fpecies of goods one f c,fur *» the 
ihould have been, particularly defcribed, which Was not done | ^-^nf on c 
in this cafe $ and therefore it was now moved by Sir Conjlantine wriiofappraifc- 
Pfcpps to fet this condemnation afide, all this fa6t appearing up- ment, and de- 
on the mailer's report. Nota y before a writ of appraifernent fcribedfocer- 
returned, the claim after afeifure muft be entered in the book ^f^l that lhe 
in the office : but after the writ returned, it muft be indorfed know whe™to 
on the back of the writ; but Harhxnod could never be able to put in his claim, 
do this, becaufe no fuch writ could ever be found. Upon a otherwife an at- 
feihre there ought td be an information, which in itfelf is a tachment (hall 
fufficient notice y but here was ho information, andconfequent- g® a K ain " tne 
lv there could be no condemnation on the roll : in this cafe the v Ccr * 
^oods were condemned and fold, and one moiety paid to the 
:rown; and the other to the officer ; but however, upon the # p 
circtimftahces of this cafe, * the Court thought, that Harwood * * 9° 
ought not td be without remedy, and therefore ordered the ap- 
praisers to fhew caufe why the condemnation fliould not be fefc 
elide, and why there fhould not go ah attachment againft them. 
Mr. Attorney General of counfel for Faulke and Rnvuley. 

Clarke & vt. V. Clarke. Nov. 20, 1^21. M5 ' 

WHERE jewels are devifed as a fpecrfic Legacy, yet they whenappliedto 

ihall be applied to payment of debts upon finrple con- pay debts in 

trail (if the reft 6f the perfonal eftate falls iriort ) in eafe of the ea f e of the real 

real eftate f . Mr. Hunsrerford for the plaintiffs j Mr. Arts for efl * tc# £ 

defendant. » $£ .'& 

Baker & a?. V, Sweet. Eodem Die. ' t A €. 

IN this cafe it feeimed to be admitted, that wool of lambs T »the wool of 
fliatt pay tlthe$, though the lambs had paid tithes two months la ^ bs ^ ** 
before ; and that there ought to be paid tithe for the agiftmenf ]?* agbiment of 
of yearlings, beting a new increafe. Sir Confianttfie Phipps and yearlings. 
Mr, Booth for the -plaintiff j Mr. Ward for the defendant. 1 R0.Abr.64a. 

Sbiptoft qui tarn V. Newman. Nov. 24, 172 v. J 47* 

, T . - . » « , , „ ,„ /• , ^ Co ^ s allowed 

AN inrorrnatu}rt \ffas brought updn a feiiure of a parcel of by theftat. 6 
cocoa nuts, and tried, and there was a verdict for the de- Geo. where 
fendant, who broughtKis aclioh againft the officer for this fei- there is a ver- 
dict on an infor- 

t Bnt not to make up deficiency of other Wacie?. a Salk. 416. r**? io "» for the 
Fern. 3 r. Attd'£. tfrotnian V. Turret, corath' Blatter of rhe rolls, on ^ tcna • 

Chief &itoirlk*uHia*itfs will: ■* 

E 2 fure 



* p. 91 



143. 

Depofitions in a 
former caufe, 
between the 
fame parties, 
«nd for the fame 
matter, not al- 
lowed, to be 
read where iflue 
was not joined 
in the former 
caufe. 

* P. 92 
1 Mod. 229. 
Hard. a», 479. 
Ante PI. 84. 
Carth. 181. 
1 Vefn. 41 3. 



»49. 



De term. S. Michaelis, 1 721. 

fure of the nuts, and * alfo Come bags, which the officer took 
carry away the nuts in : this action was tried in the court a 
common pleas, and there was a verdidt for the plaintiff : am 
Lord Chief Juftice King was of opinion he might have his coft 
and damages below for the bags, but for the nut* the ofijcei 
was acquitted, being included in the information ; and the den 
fendant in the information having a verdidt thereon for him, hh 
proper remedy was to move this court for his cofts on the ftatJ 
6° Geo. cap. which he now did by his counfel Sir Conftantine 
Phipps* but was oppofed by the Attorney and Solicitor General \ 
who infifted that the a6t never defigned the party a double re- 
medy, but only gave him his election to bring his actiun, or| 
have his, cofts, but not both : but curia contra ; for though he 
has joined the nuts in his 'action, when he might have brought 
it for the bags alone, that ihall not preclude him of the fatisfac- 
tion the aft gives him : and Baron Page faid> that if the attionl 
had been brought for the nuts alone, and damages had been re- 
covered, this court would have allowed cofts on the information, 
becaufe we ought to do right, though another cotirt does wrong; 
and the party could not, in that cafe, have had judgment. 
$K (abfente Mount ague). ' 

Baker v. Sweet. Nov. 27, 1721. 

DEPOSITIONS taken in a caufe in chancery in 1675, re " 
lating to modus's now in difpute, to eftablifti thefe mo- 
dus'*, wherein the occupiers of land in this parifh were plain- 
tiffs, and the impropriator (who was the provoft and college of 
Eton) and the vicar were defendants ; but the impropriator 
* had never anfwered,and there was no replication to the vicar; 
and therefore it was objected, that thefe depofitions could not 
be read, for that modus's being to affect the inheritance, the aft 
of the former fhall not bind, unlefs the impropriator or land- 
lord be made a party, and iflue be joined as to them : and per 
curiam, they cannnot be read ; and the bill and anfwer upon 
thefe occafions muft be produced to make the depofiti&ns evi- 
dence in another caufe, to fhew that it is between the fame par- 
ties, or thofe under whom they claim ; and, zdly, that it is the 
fame matter that is now in iflue, (abfentibus Price Es* Mount ague.) 
Sir Conftantine Phipps for the plaintiff j Mr. Ward for the de- 
fendant. 

The Attorney General v. Gradyll Esf al\ 
Nov. 23, 1721. 



Power. T N a marriage fettlement there was a power for William Dick- 
Collateral or X en f on (who was thereby made tenant for life) to make leafes 
therTt ombT f ° r three HveS ' ° r twent 7' one y ears > William Dickenfon makes 
executed for th c benefit of the crown after attainder of high trcafon. 

a leafe 
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a leafe to truftees for ninety- nine years, if he ihould fo Ion g}lve 9 
in order for the payment of his debts ; (Nota, this was not by 
virtue of his power) and in the fame deed he conftitutes the 
truftees his attornies to make leafes for three lives, or twenty 
one years, purfuant to the power in the fettlement. William 
Dickenfon is outlawed for high treafon, and the Attorney Gene- 
ral now comes into the court to compel the truftees to execute 
this power vefted in them, by making leafes for twenty-one 
years, or three lives, to fuch nominees as the crown ihall ap- 
point, and iniifted upon it, that this was a power transferable, 
and fince the forfeiture ought to be executed for the benefic of «, 
the crown, and cited Moore 612. 1 Vent, 338. * Sir T ho. Jones *• 03 
1 10, and Lib. 7 . EnglefeM's cafe. But to this it was anfwered, yi\Jl % a%q 490 
that where a. power is collateral to an eftate, there the alteration % Ro# ' R cp * 
of the eftate does not affedt it ; but where the power arifes out 393. 
of the eftate, any alteration of the eftate willfufpend it for fo Lib. 1. 
much ; andjf the alteration be total, will totally extinguifh it, ^j ldm *][ ' 
Hard. 410. But noia, the counfel for the defendants feemed *^°* |# r * 
to differ, whether this was a perfonal or collateral power; Lib" 8 71. 
but all infilled, that the authority given to the truftees to acl: as Lib. 9, 76. 
attornies, was deftroyed by the attainder of William Dickenfon : 
Price and Page Barons were clearly of opinion, that by making 
the leafe of ninety-nine years the power was fufpended, and 
William Dickenfon had nothing left in him, but a reverfion dur- 
ing his life after ninety-nine years, and the power of attorney 
can fublift no longer than the power of William Dickenfon him- 
felf, which is gone by the attainder : and the Attorney General 
took nothing by his motion (h<efitante Lord Chief Baron itury ; 
abfente Mountague) f. Mr. Attorney General and Sir Conjlan- 
tine Phipps pro rege - f Serjeant Stevens, Serjeant Reynolds, Mr. 
Fazakerley and Mr. Bbotle, for the defendants. 

Hufev. Lawes. Dec. 5, 1721. ,s °' 

TTPON exceptions to the mafter's report, the court would not ^SaftCTVre- 
^ permit them to go into any exceptions as to any matter not rt Nonc can 
objected to, before the mafter. be gone into, 

that were not 
objected to, before the mafter. 

* Borrettv. Gomeferra. Dec. 7, 1721. i 5 i 94 

BILL to have a difcovery of a parol agreement for the fale Parol agrce- 
of copyhold lands, and whether the defendant did not pay "J*^ ■ ^ * 
2^0/. part of 2300/. being the purchafe money, and if the ]lold i ands car „ 
plantifiF did not give the defendant a note, acknowledging the ried into execn- 
Kcciot of the faid 200/. in part, l$c. and thereby alfo pro- tion. 

* r 1 Eq. ab. &o. c. 

6. 11: c. 8. 10. Prec. Ch. &i. 1 E * ,,b - 2 * »* ' 

\ But compare this cafe with EngleftUT* cafe, and fee the difference. 

mifing 
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mi/ing to make a good title, EsV. and whejther the pUifltiff 6\$ 
not bring his writings before the defendant's counfej, prho ap- 
proved of the title, and to have a fpecific performance. TJie 
defendant pleads the ftatute of frauds and perjuries to the whole 
bill, it being a parpl agreement, but over- ruled per toparp curi- 
am f. This caufe afterwards, May 5 1 , i^ZZ, came to a hear- 
ing $ and though it was objected for the defendant, that this 
was within the (latute of frauds, £Sf . that jt was an hard bargain, 
and ought not to be carried into execution in equity, being (as 
jtjiey pretended) 1 300/. more than it was worth $ yet lipQn proof 
of the plaintiff's fide that there was no fraud, that it was worth 
2355./. that the defendant had done feyeral ads of owner/fctip, 
as ordering in bricks, fifliing in ponds, &c. and had made 
frequent promifes, jtfr. There was a decree for the plaintiff 
per tot am curiam, 'viz. Lord Chief Baron Afoupfague, Barons 
'JPrife aud Page. 

> 

* fqykr y. frgm^ton & <?/\ Dec. 5, 1711. 

THIS was a bill brought by the vicar of Madefy in the 
. county of $alef>, who was endowed of the glebe, to 
fyave an account, ^ga^nty tfye defendants of what quantity of coals 
were dug, ancj got by them, by a work carried by them tlirougb 
a foot-way ugder his glebe, and alfo t& have fatisfadtion for 
the coal, and alfo prayed an injun&ioq, to day the works. 
Tlje defendants anfwer^d, but at the hearing infifted,^that this 
was a bare action of trefpafs j an4 though the plaintiff might" 
be intitfed to a difepvery f, y$t he ought not to have relief, for 
that the Quantum of the coals ra.ight be ascertained by v, jury, 
or if difcovered by the anfwer, they could af certain the da- 
mages more properly than this court ; and of this opinion the 
court were at firft, but afterwards would not difinifs the bill ab- 
folutely, but retained it 'till the plaintiff had afcertained his 
title at law: the reafon feemed to be, becaufe there were fe- 
deral defendants copartners in thefe works, fome of them exe- 
cutors, and fome adminiftrators, and the plaintiff would be un- 
der great difficulty in proceeding intirely at law for the da- 
mages. V 

f Square , If copyholds are included in the general words of an a6fc ? 
"J^ayJok's cafe, X&'). and Han/. 433.— —How far a court of equity will 
carry a parol agreement in part ctecutcd, into a full execution, vide % 
Chan, Ca. Leake v. Morrice — Hatton. and Gray — And thefe cafes lately 
decreed in chancery, but Rot yet in print — Zyfler y. Pycroft — v Amburft 
—SeagoodirA G*ld> . * . . ;/ 
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The Attorney General v. Snow. Jan. 27* 1 721. 153. 

$NOW was forety for one of the clerks 6f Mr. Pauncefoot pleading double 
(caflwer of the excife) and entered into a bond for that to information 
purpofe j now upon an information of debt upon this bondit of debt, 
was moved by Mr. Booths on the behalf of the defendant, up- 
on the ftatute for ttoe amendment of the IaW 4 €ff 5 Ahn# t 
for leave to plead double $ that is to fay, mn eft faffum 9 ,atfd 
conditions performed, which was granted r. Quod Nota ; for . 
tpterti firft> iftheftatute extends to this cafe of the drown ; 
and zdly, the pleas feem contradictory. 



Warwick quit am v, Ranvlins, Feb. 1, 1721. 



i$4« 



ASeifure was made of feventeen hundred pounds weight of Two inforroa- 
tea on the 1 6th of December Jaft ; the officer took away J?? 08 u P° n ORe 
part of the tea at that tjme, * arid fealed down the reft of the * p * ea# 
cannifters, and came another day and took away the fealed y . . J 97 
cannifters; upon this two writs of appraifement iflued, and Eliz. cap. «:. , 
two informations were filed upon this feifure : and it was moved 
by Sir Conftantine PMpps,that the feifure being but one in point 
of law, there ought to have been but one information and one 
writ of appraifement 5 and therefore the forrner ought to be fet 
afide ; and of this opinion were Lord Chief Baron Bury and * 
Price, ofherwife the defendant would be doubly grieved, ob- 
liged to give double fecurity, and liable to double cofts ; but 
this being oppbfed by a bidder, Mountague. and Page Barons 
were cf another opinion ; fo ho rule was mzAe. Nota, Feb. 
2 }. it wsFS moved for cofts againft the feifdr for not going on to 
trial; in which the court were divided, being on an informa*- 
tion of feifure, ,thougli they faid it was ufual in cafe of 
Devenerunt. , 

In Cam*Scacc% feb. 1, 17 21. *5$- 

The Attorney General v. Stranyforth Is? al\ 

A N E^m information was brought by the Attorney Gene- ^^^ 
C\ ral, letting forth that Nicholas ^former m the year 1710, eac h r them is 
forhimfelf and company, importedone hundred and feventeea liable to pay 

the whole diity co the king # p ft VI. $98. 
tons. 
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*tons, and thirteen gallons ofGafficia wine, and upon application 
to the cuftom-houfe obtained a fight ; in purfuance of which 
the officers appointed to view certified, by indorsement on the 
order of fight, that thirty-three tons were fo damaged, as to bej 
only fit to make fpirits or vinegar, and funk one third in value ; 
the agent of Skinner entered the faid wines for Skinner and 
company in the cuftom-houfe, and by a miftake of the clerk in the 
f P. 98 * office, the whole thirty-three tons was allowed for damage, 
though no more than one third of the thirty-three tons was in 
tended to be allowed by the commiuloners«; fo that the crown] 
was by this miftake, defrauded in its duties five hundred and! 
thirty- five pounds, and the difcovery being, made about the year 
171,5, this information was not brought till term, which 

prayed that the defendants (being five) might make good this 
deficiency} and the court decreed accordingly, that though 

1 the importation and entry was only by Skinner > yet all the part- 
ners who were fo at the time of importation, were liable in 
the whole to the crown j and the decree was drawn up, that 
the defendants mould pay the faid fum to the crown ; as Mr. 
Attorney General fhould think fit. Nota 3 Skinner became a 
bankrupt in 171 5, and Richards ; one of the defendants, was 
aflignee, and infifted in his anfwer, that he had long ago made a 
diftribution of all the effects of Sf inner , to the creditors, fo that 
he had nothing left in his hands ; and as to him the court were 
in fome doubt, and took time to confider, whether the fum of 
five hundred and thirty-five pounds, occafioned by this miftake, 
was a debt fo vefted in the crown, that the aflignee could come 

^upon the effects fo diftributed^ or whether the king is bound 
by the ftatute of bankrupts. 

"*s* Greenaway v. The Earl of KenU 

Timber-trees ... . . 

above ao years TTILL was exhibited in 1704, by the vicar of Was ford in the 

growth are tith- JD county of Hereford, fetting forth that the defendant was 

corded C fo ta f d l P° ffeffcd of a C0 PP ice called T^ Chace, and other wood-land 

Alitlr noT within the faid parifh, and to have the tithe of the wiood cut 

* P. 00 <l°wn, and bark, and infifted that if any of the wood was * above 

"^ twenty years growth, yet the fame were but forqe few poles j 

growing f par Jim from theftubs or ftocks of other trees, and not 

fit for timber, but only for fire-wood or making laths, and were 

accordingly fold to the iron mafters, who ufed the fame for fuel 

at their furnaces : the defendant in his anfwer infifted, that the 

woods, &c. confided of an innumerable quantity of timber-trees, 

of oak of thirty years growth and upwards, and alfo of coppice 

and underwood under twenty years, growth, that he caufed the 

timber-trees (which he hopes to prove were above thirty years 

I growth) to be ftripped and the bark to be perked by itfelf, and 

io delivered to the buyers, and the timber-trees to be fallen, 

I and 



J)t Term, S. Hilarity ijzr] 

and the found and merchantable parts thereof to be fold by the Vide a Leon. 79. 
country's ufe, and the parts not employed in the defendant's ^ lu jjfl^ 
own affairs for building and repairs, and the lops and offal 48,49. 
he caufed to be fized into billets, and ranked and corded by it- Sir W. Jones 
felf apart from the coppice-wood, and delivered the fame to 100. 
iron matters, and infifts that the timber-trees were free from the ■ £°- Abr «^4«- 
payment of tithes: but the court decreed, that all the wood ^^jj 30 ^ 
above twenty years growth (as well as underwood) cut and cor- , Lev." 189. 
d'ed 9 and the barkftripped from the fame,ihould pay tithes, but Palm. 38. - 
that no tithe was due from fuch wood above twenty years growth Moore 907. 
nor of the bark thereof, which was not corded. Not a, thisde- Hob. 119. 
cree was cited by the court, and plainly makes timber-trees above ^ *d" ^ 9 * 
twenty years growth tithable, if cut and corded for fuel, per , Burr. 1310. 
Baron Bury, and Price and Smith Barons. Cio. Eliz. 1. 

In Scaccario, Feb* 9, 1721. * P. 100 

Mead v. Wyndham. 

JNDEB1TA1VS ajfamffit for goods fold and delivered ; the ^Sto2£ 
"* defendant moved/ that upon bringing fix pounds into court pleaded after 
it might be ftruck out of the declaration, &f. and afterwards money brought 
pleaded non ajjfumpftt infra fe^ annos : It was now moved by Sir in court, but 
Conftantine Phipps, that the plea might befet afide, and the de- f et **"*«• 
fendant be obliged to plead the general iffue, which the court 
ordered accordingly, the bringing the money into court being a 
fort of an admiffion that the promife was within fix years ; then 
Mr. Bootle for the defendant moved to withdraw his money out 
of court, it being in the mafter\Jiands and in the power of the 
court ; but that they would not permit. 

Crawford's Cafe. Feb. 20, 172 1. «s»- 

C*fTFORD feifed a parcel of H p^ociana upon the «d ^StSZ 

day of September $ in Michaelmas term iollowing Crawford obtained and 
took a writ of appraifement, and Hyam put in his claim and then moved to 
gave fecurity : a letter of licence was granted to enable Craw- have the fine 
ford to compound with Hyam ; and upon an affidavit made by nt ^^ >ut ^ i ^' 
Crawford that the compofition was made, it was moved by Mr. P°/; y * c 
Foley, that the fine might be rated, there being no collufion 
between the officer and the claimer, and compofition having 

Nota, Inter Bu tile \$ Vanacre, Feb. 20, 1 692, Upon a bill for tithe* 

wood in Eritb in Kent above twenty years growth, part ufed for timber, 

, *ml part made into billets and faggots, rcfolve* that the laft (hall pay 

. tirhes, for the trees being above twenty years growth alone will not pri- 

I vl lege l hem, hxxttbeufe. The fame refolution was in Atfon and Smith, 

which was reheard and reviewed, and Franklin and Janet, in 1684* and 

Confer and LayfieU* 

been 



zot. 



Xtfo. 



Sit! for beacon- 
age difmifled, 
N oein£ proper at 
law.* 



•P. 102. 



x6'. 

Tithe of houfes 
In Southwark. 
Lib. ii. 
1)r. Grant, 
Ht>b. ic. 
L)r. Ley field. 



been atone third according to the rule : but this Action was op 
pofed by Mr. Ward on behalf 6f the bidder, who had been a 
fome erpence ; and the motion was denied per curiam. 

* la Scaccario, Feb. 10, 1721. 



Hea^tf mifno- 
Sner in the 
plaintiff* chrif- 
tian name fet 
afide as a fiiam 
plea. 



Monkhoufe v. Hutchifon. 

A BOND was entered into to the plaintiff by her name o 
Elizabeth^ in which name the action was brought ; the de- 
fendant pleaded in abatement, that the plaintiff's name was If* 
bef, and not Elizabeth : but upon motion this was fet a fide as a 
iham plea, per totam curiam. Qiusre the difference as to the time 
allowed for pleading in abatement upon a fpecial Quo minus. 

The Mayor of Bo/ton v. Jack/on & al\ 
Feb, 10, 1721. 

BILL for beaconage (i. e. a duty for fetting up lights for fee 
benefit of navigation) which the plaintiff claimed by letted 
patent ; the defendants admit they had paid this duty, but in- 
fift they had paid it in their own wrong : it was objected by 
Sir Conjlantme Phipps for the defendants, that this was proper 
at law ; and the f cafes underneath were cited. On the 
other fide was cited by Serjeant Chesjhyre the cafe of the city of 
London and PnHiJier, Mich. 1721 j to which it was anfwered, 
that the qnirt retained their bill, becaufe there had been pre- 
cedents of fuch bills by the city of London, and their ufages 
and cuftoms are confirmed by acl of parliament, and they /had 
alfo ascertained their title at law ;' and the bill in the prefenc 
cafe was difmifTed * by three Barons againft Mmntague, who 
thought that where a matter extended to feveral perfons, and 
was of little value, a court of equity ought to take conufance 
of the matter to fave trouble and expence. 

'Pocock v. Titmar/h. Feb. 21, 1721. 

BELL for tithe of houfes not within the city of Londmznd fo 
not within the ttatute 57 Hen. 8. it was admitted by the 
plaintiff, that this demand was againft common right; and he 
did not allcdge'this payment to be either by cuftom or prescrip- 
tion, but that this v/as the only firovifion for St. Saviour's South- 
*wark 9 in right of which church die plaintiff- claimed : it was 
proved that the houfes in the pariih'fcad, fiucc the year 1655, 

f D/fney v. Robertfln, ante PI. 6*. Harding v. J?nge t Tri/f. Sittings, 
»7«9. City of; ExcLr and Bond, Hit, 1718, 



generally 
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pnerally paid twelve /hillings per annum ; but na proof that the 
defendant's houfe had paid for twenty-five years, but by one 
Single witnefs ; yet the court decreed an account without direcV 
?ng anjflue. 

Rex v. Barnfield. Feb. 22, 1 7 2 1 . 

UPON an outlawry againfl: the. defendant's hufband there if- 
fued an extent, and an inquifition was taken- thereupon, 
which finds that the hufband was feifed of the lands in rght of 
,'uswffe, and in jure fuo : the eftate was feifed into the kings 
hands ; the defendant pleads as tertenant, that her hufband 
died the day of Ofltler* and prays that the king's hands 

may be amoved, and fhe reflored to the pofTeffipn and percep- 
tion of the profits, without fetting forth any title. It was infif- 
ted by Mr. Prolyn pro rege, that it ought to appear upon re- 
cord, that the defendant has a title, * before the king's hands 
can be removed : before the flat. 2 d and 3 d Ed 6. cap. 8. 
when the king's title was found, there was no way but by peti- 
lion ; but that ftatute gave e. traverfe ; now this matter being 
traverfable, the party ought to fet forth a title, that fuch title 
might be traverfed. But it was anfwered by Mr. Foley for the 
defendant, that where the crown is intitled only to the profits, 
to plead as tertenant is fufficient without fetting forth a fpecial 
'itle, and an inquifition upon an outlawry is not an office of /«- 
titling, but of ivjlruction only \ and per tot am curiam, the plea 
was allowed, N it being the ufual method of pleading the death of 
'he party outlawed ; and upon affidavit of the fa€t the Attorney 
General ufual \y allows the plea, which is the moft fummary 
method, there being after the party's death no title fubfifting in 
: ta crown. ' 



*6*. 

Plea to an in- 
quifition upon 
extent on an 
outlawry, that 
the party out- 
lawed is dead, 
without fetting 
forth title, al- 
lowed to be 
well enough 
/or the *er-te- 
nant. 

Rex v. Hunger- 
ford. 

Lutw. Rep. 
p. 096. 
N. Lutw. 316. 

•p. 103. 

4 Inft. 11$. 
Hard. 5$, 59, 
75, 101, 191, 

9H. 6. 20 b. 
1 Lev. 33. 
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Rex v. Blunt Widow & Atfield Widow. ^ 

April 14, 1722. 

J\LUN e t made a mortgage for years to Jtfield 'for fifty pounds, JJ rh ?!? cr l !? c lf 

of which eight years were to come ; Blunt was waived, £^™ £»•* 

and a capias uilagatum ifTued, and an inquifition was taken upon an put- * 

thereupon lawry. 



De Terrh. Pafcha, rj%2. 

thereupon in December 1720, and this term for years wasfourii 

Lib. 7. Sir T. aac j { \^ ty v ' lrtuc f a venditioni exponas, which iffued in Ni 

CC1 * member 1721, and was returnable ino&abis Sanfii Hilar it ; bij 

no notice was given' to the mortgagee, who was not in po^ 

• ° rt ™u!?iTi a feflion (the intereft being regularly paid :) It was therefore noJ 

term, whether , ; _. _ „ . D n; ? ,%* »Vr > « * * */- 

fte mail be per- moved by Sir Conftanttne Phtpps and Mr. Iran/ on the behalf d 

mitted to plead bitfield the mortgagee, that ihe might be at liberty to plead t 

to an inquifiti- the inquifition, not having had any notice, and for that ifm 

on on an out-' was t0 ^ r j n g an e j e 6tment, in that aclion they could not try thj 

morte*|oraf- va ^ity of the inquifition, for the term is bound by the inquinj 

ter the term tl0n > anc * feifed into the hands of the crown, and the king's tij 

fold upon a ven- tie fhall not be contefted in an ejectment-'; and therefore Atfiei 

ditioni exponas, will be without remedy, unlefs ihe fee permitted to plead. I 

* P. 105 anfwer to this it was *faid by Mr. Bootle, that the inquifitio 

itfelf was notice in law, and this method propofed would tent 

to defeat purchafers for a valuable confideration, who have titl^ 

by virtue of the fale by the flieriff. ( But nota, here the morti 

g a g ee neyer was in poffeflion, fo could not take notice of thJ 

If a venditioni proceedings upon the inquifition.) And it was alfo farther obj 

to P h^e S for g fale J ec ^ e< ^ on tne behalf of Atfield, that the Venditioni exponas wa^ 

of a term found void ; for by the outlawry the profits only are forfeited to the 

upon an outlaw- king, but the flieriff has fold the term itfelf : and this was a 

yy, or only on, doubt with the court, whether the iheriff can fell a term upon 

an extent and an , llt ] awr y^ as f, e mav a chattel perfonal, and as he alfo ma) 

DyfrT^ b. * chattel real upon an extent or judgment ; the court feemed in 

PotyPl. 295. clihed to permit Jtfie/d to plead, but referred it to the deputy 

to ftate the fact, that they might more fully confider the matter. 

i64: Goddard v. J£eeble 9 April 19, 1722. 

Wdf nflime "D TL . L b ? the r( ' a ° r ° f Ca Jf le Eatm in tll€ C0UntV ^ mltskf 
being mention- J) tithe ; tne defendant infifts upon feveral modus*s ; firft, 
ed when pay- three pence for every milch cow in lieu of tithe milk ; 2(11}', 
■We. three pence for every lamb yeaned in the pari/h (but this was 

3, 1 erm. Rep. gj ven U p as t00 rank, for ten three pences amount to the prefent 
value of a lamb;) 3dly,oneihillingforadrycowandoxdepaftur- 
ed, fcfr. 4-thly, one penny for each dry fheepnotiliorn in the pariih; 
5thly, three pence for every colt fallen. It not being alledged 
at iv/tat time thefe modos's were payable, the defendant was 
decreed to account. Nota, I believe this is the firft inftance in 
a court of equity that modus's were difallowed upon this rea- 
fon f. 

t There was the fame refolution in Pcmbcrton and Sparrow & <A\ 
June 7 y 1722 — And in St. Rloy and, Prior^ Feb. 3, 1723-4, upon the fame 
reafon, the time not being mentioned, and in feveial cafes fincc that 
<imc f 

Warwick 



417' 
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Warwick qui tarn v. White. April 21, 1722. * p. 106 

UPON the fat. 6° Geo. Regis cap. which gives jurifdiaion Commiffioners 
to tne comroimoners of excite to condemn forfeited goods «,f excifc (hall 
IJcreb mentioned, this court will hold them very ftriclly to the be held (Iriaiy 
letter of the acl, Gnce it breaks in upon the ancient jurisdiction to the letter of 
«f this court ; and in this cafe a writ of delivery was granted ft «*G. which 
for goods feifed by their officer, upon giving fecurity, it ap- Sfdidion!" **" 
pearing in the information before them, that the goods were re- 
moved from one port to another without a permit ', which is an 
unlawful importation, and therefore not within their jurifdiai- 
on. Serjeant Stevens, Sir Conftantine Phipps, Ward and Mr. 
Bnrwn, for the writ of delivery ; Mr. Attorney and Solicitor 
General contra. 

Doctor Bennet v. Treppastff al\ April 26, 1722. l66 - 

BILL by the vicar of Cripfdegate for two Shillings and nine Tithe of houfes 
pence per pound, according to the rent of the houfes, pur- in London, 
fuant to the decree and flat. 37 Hen. 8. and to fupport the J^J^^ pay " 
jurifdiction of this court (the ftatute giving power to the Lord aeainft h ** 
Mayor of London to determine, SsV.) the cafes in the margin were Hard. no", 
cited : feveral inftances were given, where the two ihillings a Inft. 660. 
and nine pence per pound had been decreed ; as the cafe of St. *-**• Rc P- !°a, 
Bride's, Tovunley v. Wilfon, Mich. 1 705 ; Sawyer v. Mont ford, J* 1, 
1694; Grant v. Cannon, Mich. $° Gul. # Mar. Sheffield v. WatfoVlsV. 
Serjeant, 1658; St. Swithin's, Humfreville v. Plumfted ; Aid- Cr. Car. 596. 
gate Parijh, 21 Car. 2. But tne difficulty * in this cafe was Moore 912. 
that here appeared to have been paid from time to time Several Hob. ir. 
payments, as ten fliillings for 7**s houfe, fix Shillings for Borketts\ 3 Com. Digeft. 
and four ihil lings for Wh'.chett\ and the charges in the vicar's x \ *p 
books appeared to be the fame, though in fome of them the s * °7 
payments fometimes varied, and the right of the vicar cannot be fo*^ of^"' 
deftoyed, but by an uniform, conftant payment. (See the fta- deciee book in 
tute.) This being a thing of great confequence, the court took Scacc*, Paf. 16 
time toconfider of this decree. J ac » '• Scuda- 

In Michaelmas term, 03. 26, 1722, the court gave judg- {J^v" L *?" 
ment : Baron Price, that there ought to be a general decree jn'scacc*! ** 
for the plaintiff j Mount ague y Page and Gilbert directed an ifiue, 
to try whether there had been fuch cuftomary payments as 
was fet up* by defendants ; and a verdict was for the defen- 
dants. From this decree Dodlor Bennett appealed, and the 
decree was confirmed. Sir Conftantine Phipps, Mr. Ward, Mr. 
Edlin, and Mr. Bootle, for the plaintiff; Serjeant Ches/hyre, 
Mr. Fazakerfy, Mr. Brown, and Mr. Bunbury for the defen- 
dants. 



Lady 
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Lady Carrwgttm v. Cantilhn &f aP* £odem Die 

r*ANTILLOM fenior and Hughe* were partners in Ftanie, 
Can til Ion fenior withdrew, and put in his nephew, a chit 
of eigne years old, into the partnership : a bill was preferre 
againft the two Cant: lions, Hughes, and lady Herbert to have 2 
account of ninety three aflions and eighty prunes depoiked »n Cat 
tlllon's and Hughes's hand?, as a fecurity for lady Herbert, the de 
fendant Cantilhn fenior, in his anfwer admits that he is agent f'oj 
Hughes ; and ic was now mqVed by Serjeant Pengelfy * on th| 
behalf of the plaintiff, that fervice of the fuhpana upon tin 
CantiUons or their clerk in court may be deemed good fcrvici 
as to Hughes, who was then abroad in France, and per totameft 
riant the fervice was allowed ; as was done in the cafe of Furn& 
v. LaivcSy the fervice on the brother here being allowed, Mr 
John Luiues being in France. Serjeant Che/hire for the defer* 
dants. 



16$. 



Baker v. Plainer & al\ -April 28, 1722 



Exception al* 
towed for not 
fitting forth 



I 

BILL for tithes ; exception iaken to the anfwer, that th* j 
truing iwui defendant doth not {et forth quantities and values: the de- 

quantities and fendant fets- forth what tithable matters he had, and fays, he 
values of tithes had' no other titheable matters whatfoever. Barons Price and 
PttticularlY. p age thought this inefficient, and that he ibould fet forth 
particularly, that he had not fueh and filch things as charged 
in the bill j and upoft their opinion the exception was allowed. 
(But nota> this feems very extraordinary and- contrary to the 
conftant method of drawing anfwers. )— Baron Mountague 
thought it would be well enough, if the defendant fays, he has 
no other tithea-ble matters in the bill mentioned. -^-^Burw/d, 
then it might be thought inefficient, if there were (as is ufuaP, 
a charge in general in the bill, that the defendant had divers 
other tithable matters. 



if 9. 

A ftore given* 
topo'n a S. S; 
contract i* a 
tompofkion 

*P. log, 
\virhin the flat. 
7 Geo. as wel> 
its * bond. 



FotheririglDam v. Mozata £5* al*. May 10, 1722. 

UPON a motion for an injun&ien upofra Suttth-fea contract : 
the <5afe was, that the plaintiff had given three notes for 
the payment of the money ^ it was infi filed that this was*a contra ft 
neither * performed nor compounded* within thev ftat. 7 . Gey. 
and therefore ought to have been regifterted ; and Mir. Bwttc 
who rrfoted it, endeavoured to diftinguifh this' cafe upon a note 
from that of a bond (which had often beeitrefolveU to be a^ per- 
formance or comgoution) for that the bond' was a fpecialty* which 
extinguished the contract, but a note is to be taken as part of 
the fubfifting contract ; but the court upon the firft opening were 
clearly of opinion, that thefe notes being for a lefs turn, were a 
Cdmpofition, and denied an injunction 

DE 



De Term* S. Trinitaiis, xyzz, 

•»E *P. no 

Term, S. Trinitatis. 

1722. 

Ma y* *5\ J 7 22 i Lord Chief Baron Bury being 
dead* Sir James Mountague came up Lord Chief 
Baron. 



Pearce v* Penrofe & aP May, 25, 1722. x 7^ 

TT was faid by Baron Price, and fo admitted per curiam, that Injun#ipo to 
1 if a bill be filed to quiet the plaintiff in poffeffioh, &c . upon <l uiet Pontiff 
an affidavit of difturbance, and the bill being filed, the plain- £ a W8 b £° ff ^°? 
tiff ma7 come before fervice of the Stitpa?na to anfwer, and for^efore fcr- 
move for an injun&ion to quiet Jiim in fuch pofTeiflon as he had vice of fubp<pcnjj 
at the time of filing the bill . to anfwer. 

The Bi/Jjop of Lincoln v. Sir W. Ellis, & al* nu * 

May 28. 

UPON a bill for tithes, as re&or of Barney in the county £ evidence** 4 
of Lincoln ; the defendants infilled that the lands were ^here tbelief- 
parcel of one of the greater monafteries diflblved by the ftat. f cc , and not th* 
51. Hen. 8. A decree was * offered to be read in evidence, impropriator 
wherein Sir Thomas. Skipwitk leflee of the then bifliop of Lin- ^ a8 P art y- 
coin, wa$ plaintiff* againft the then tenants of the land $ but it * # i I J 
wa$ obje&ed to the reading of this, for that no admiffipn of the 
lefTee fhall bind hiol that has the inheritance, and who was no 
party to the decree : but by the opinion of the Lord Chief Baron 
Mount ague and Baron. Price, it. was read, who faid they fliould 
have made no. doubt of reading it, if the leflee had prevailed ; 
and therefore they faw no reaftm why it fhould< not', fince he 
did not prevail : but Baron Pag$ wzs of another opinion, and' 
his reafons feemed to be the better. Mr. Ward for -the plaintiff $ 
Serjeaoj: Cfa/hyrt for the defendants. 

Armiger v. Clarke. May 28;. 1722. *?*/ 

BILL for the fpecific performance of articles for the pur chafe Billforafpccifie 
of lands at thirty years value, whereupon five hundred ^"ncTfoTthT^ 
pounds had been paid by the defendant in part : there was a purchafe°of 

lands difmiffed, 
becaufe the lien or remedy was not mut u al or reciprocal. 
memorandum 



a Med. 87. 
* P. 112 



Dt Ternti S. Trinitatir, 1722. 

memorandum indorfed on the articles, that the five ftundrei 
pounds fhould be repaid, in cafe the plaintiff did not make out 
a good title by the time agreed upon and fixed f6r that purpofe. 
It appeared in the proofs, that the plaintiffs father, who was 
the perfon contracting for the fale of the lands, had written the 
defendant a letter, intimating that he could not make out any 
title, the fame being in fettlement upon his wife, fefr . And fo 
it appeared in the proofs, that the plaintiff's father was only 
tenant for life* and consequently the fon, who w.as now plain- 
tiff, would not be concluded by his father's covenant; and 
fince the lien is not reciprocal, it ought not to conclude in a 
court of equity, where * alfo a writing under hand has the fame 
confideration, as a writing under hand and feal, and therefore 
the letter /hall be taken to be a waiver of the articles : it was 
alfo infilled upon for the defendant, that this was an hard bar- 
gain, and a court of equity will relieve not only againft fraud 
and /circumvention in an agreement, but alfo againft an hard- 
ship ; in the firft cafe they will fet the agreement afide ; in the 
fecond, they will only not carry it into execution. The bill 
was difmiffed per tot urn curiam, chiefly upon this principle, that 
the remedy was not mutual. The Lord Chief Baron took this 
difference, if a man comes for a fpecific performance as to the 
land itfelf, a court of equity ought td carry it into execution, 
becaufe there is no remedy at law 5 but if it is to have a perfor- 
mance in payment of the money, they may have remedy for 
that at law. Sir Conftantine Phipps for the plaintiff; Serjeant 
Ckesjhyre and Mr. Ward for the defendant. 
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Rcfiduum, 
when itfhallgo 
to the next of 
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% Williams 1 5 8. 
I Williams 
544, 114. 
Prec. in Can. 
170. 

a Vera 675* 
Rep. of Ca. in 
equity, fo. 74- 
i4P.Wm.588. 
Brown's Rep. 

*55> 333» 334- 
1 Stia.568. 
* Atk. 68. 
jAtk. az8. 1 

* P. H3 



JoJIinv. BreweU May 30, 1 722. 

A MAN makes his will, and after feveral legacies devifes 
. the reft and refidue to his wife during her life, and dies ; 
fhe makes her will, and devifes to the defendant, and dies ; he 
poffeffes himfelf of her perfonal eftate, and alfo of the refidue 
of the hufband's perfon al eftate : the plaintiff, as next, of kin, 
prefers his bill for a diftribution of the refidue of the hufband's 
perfonal eftate, which was only devifed to her for life ; arid up- 
on this the long controverted queftion arofe, whether a legacy, 
being given to an executor fpecrfically, did not exclude him 
from the refiduum ; and this cafe having been feveral times ar- 
gued, this day judgment was given * by Page and Price Barons 
for the plaintiff, that he ought to have a diftribution ; Lord 
Chief Baron Mountague being of a contrary opinion. Mr. 
Cumyns for the plaintiff. 
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&e form. S. TrinitatU, 172^4 
/ProJJfr v.Winfion. June i, 17* 

HrSBE queftion.was, whether Sunday fhall bt taken to be Sunday, 

1» one of the dajs a defendant has to $Ie;*d in; Nofu, whether it is 
Sunday, is induced in the^ eight days for norfee of trial 1 but "dUn^thT 
the di|liniaion is between matters in Pais and matters tranf- to p\^ in# 
acled in court ; and therefore in this cafe the plea was receiv-' * Lcdn. ac6\ 
ed. AW, this was an aclton of trefpafs, add the defendant 
pleaded the Low* in quo y &c was ancient dentefn. 

June the 9th, ijzz. This day Mr. Barpn Gilbert 
took hi* feat as puifne Barpn; 

Uptcm v. Coward* June 9. 175. 

TJiE defendant's, plea of privilege as att attorney of the Pica of j>riv'I; 
court of king's bench; was received per totem curiam > j c ©t ^f an it- 
after appearance jby the defendant, ano\ bail put in: thefe |™'[^h 
cafes were cited agalnit it; Dyer 33, 287. Hard. 316, 365. admittcd'^fur 
2 Ro. 4br. zj$ t J,r-Thefe cited for it; 3 Lev. Sir Geo. appearance, 

9mH* .445, 545. and *>zi\ put in 

JLil. Entr. 3. 

* InStaqcarib, juhe g. **P;*i r 4 

Morgan \. Skinner i ni. , 

IN tpefpafs for taking dyo* bovis, the defendant juftiflei for Trefpafs. 
toll; upon demurrer this exception was taken to the de- ^ ftndant J uf ~ 
r , \ % , • , . . r . , , . . : tines for t li, 

fendant * plea, that he had not given notice how much the . gn a n ^d not 

toll was : but Co tllis it was .anfwered by Serjeant Corny ns pro. fey, fee gavv no 
defend \ and holdea per (otam curiam, that laying a demand ti.ee htfw.nitch 
was fafficient notfeeef itfelf ; and the pjea wis holden to be th f *° :1 was 

** ' &J? 

In Scaccario, jiine 124 • 

Birchall v< Smetburjl. * 7 ; • 

rUS was an afiion pf covenant japon an indenture of P*° vifo not • t© 
leak, for Cutting down five oaks, &c. The qiieftion ^* Tt fr a 
arofe upon thefe words,, pfovifo that if the leffee fhall com- covenantor a 
mic wilful wafte, then the leafe fhall determine and ceafe ; up- condition, 

' Yelvv %6$. 

i Cro. a8l« I Ro. Abr. 518. c. a. 5, 6. Dyer 150. 1 Leon. 177. i s l*v. ufc 
toroly'sC. 40 Ed. 3. fb.'$b. 1 Lev. 274. Pordagev. Cole. Raym. S. C. Saun-V 
s C. 1 Lev. 155. 10 Modi 207. CUb. Rep. 43. 3 Ktb. 4J4, 460. 1 Eac. Abr* $i$. 

F «ta 



i 



t>e 'Term. $. Tririila'tis, 1722. 

on a demurcer the only quefUoi} was, whether thefe word 
frovifo, l$c. (hall be'conftrueil to be words of condition 
covenant r far if it (hall be taken to be a condition, then 
breach , or cqvenant is improperly affiened, and judgrne 
Alight to be, for the defendant"; ' of which opinion was t 
nvbole.muTiy fof.. though a pVovifo may amount either to 
condition or covenant, yet that muft be, when the intent 
. the parties leac^ to fuch coiftruction refpectively ;' but the 
is no fucjb jntention, hor.any neceflity here to conftrueit 
P. H5 covenant, for there were other'* provifions in the leafe by w; 
of covenant, for. the benefited the leflbr. Mr. Booth (wl 
demurred) for the defendant; 'Mr. Favalerly for theplainti 

, 178. Penny Executor of Penny \ . Hoper. June 21. 



IN a bill for tithes in Ltifion in the county 6f Herefotd; tl 
J plaintiff- fets. out his, title, that Sir Herbert Croft being po 



Title ihuft be 
ihewn in a bill 

where there it feifed of a. Long .term' of years unexpired of the great an 

a lay impfoj>ri- (mall tithes, demifed to the plaintiff's teftator: it was objec 

ation* ed at the hearing, that the plaintiff bad made no fufficiei 

. . titled; for.fird they had tiot proved Sir Herbert Croft*s leaf 

fo that it migfit a ;>p ear* whether his term was fubfifting or not 

r ih * aiu * ^ '^ey ^ a ^' *^ }a * alone would not be fuftcient, for the 

Cowp" S9* 9 * ou £ nt t0 nave (hewn -( being'' a lay, impropriation) in whoi 

Deug.115. the fee is veftetl, and derived thetlcle^from thence: and tl? 

court feemed of this opinion, but Jet the caufe (land cv« 

with liberty to amend/ f.' •'• i 



1 79# ' ' ' \ 7 Baity y. Worrall. June 22. j 

Bill for a por WLL by plaintiffs, as leffee*t7f the rector of Wintcrlou* 
tionot tithe* in j-j for a ponr6n £ great an<J ^^j dthes in Stoh Gi jJ 



a neii 



parifti, the vi- being a neighbouring parifli, the tenants and the: lay imp* 
car ef that ca- priator, who : claimed the great tithes in Stoke Giffioid, vw 
rift* muft be* made parties; * but becaufe the vicar of Stoke GjjforJ, w 
pa * t5 P *c\ might be intitled to the fmall tithes, was not made a pan 
*• I! ° the bill was ordered to. be difmifled; but upon applicati 
ftood over with liberty to amend. 

f At the fittings at fcrjeants inn after Mhh. Term, 1714, thjsc 
came on again, and the pltUiitiiTs had amended their title in exhibits, 
fliewing a leafe from the imp opriator to Sir Herbert Crtft: but in 
objected for the. defendants, that the plaintiffs bad not amended their 1 
and confequently hid dot given the defendants an opportunity of ci 
troverting dsc plaintiff's title ; and upon this objection the caufc'1 
/ again put off w ith liberty for plaintiff* to amend. <£. Cro. Joe. 3 1 8, 






DfTerrn. S. Trinitatis, 1732. t 

Lord Carlifle v. Wymndfel &f a? 9 June 12; .so. 

UPON a motion originally for an injunction; it wasfet- Notice of «;.>* 
tied in this cafe, that where ton fliew for caufe that Jf^ 1 "™* 
you have filed exceptions; they muft be filed, and notice gi- ^^you tin 
ven at lead two days before the motion, or the injunction, movc f or i u . 
upon that reafon, is not to be granted* juu&ioc. 

Crawford qui tarn v. Hyam. June 25. ,81, 

jyER lord chief baron Mountague f the power of com- Fines, when and 
"* pounding was only by virtue of their privy feal : The. in what Manner 
ftatute of frauds lays, it fhall not be lefs than one third, by to ^ ratcd » 
the privy feal ; fo as they fhall not rate any fine at lefs than Harden! 
one half of what the feifor is to have. See the. roles of 
1697.' 

Noia y No fine by the privy feal can be rate>d without the 
leave of the lord chief baron and the attorney general. 
The court now determined, that when any body applies to 
rate a fine, they will inquire firft, whether there was any 
bidder, and if there was, the court would, in rating the 
fine, take his intereft into confideration. 

* The Cafe of the CommiJJioners of the Land Tax of * P. 117 
the Town and Unherjity of Cambridge. June ay. 

A Motion was made by the town of Cambridge, that a A Super cannot 
fuper, which was fet upon them jointly with the uni- be taken off <••< 
vcrfity, might be taken offc and put only upon the uni verfity j^*^™,"'^ 
for the arrear of the land Tax ; but the court was unwilling m ayiff U ea a'-n-i 
to do this without producing precedents, and at lad one was fimtoi the Com 
produced of Sir William Fleming in 1709; but in that cafe the miffioDeiWth^ 
fuper was not altered, but the procefs directed to iffue againft Land Tax only. 
the peribns who were chargeable, who were the commiflioners 
that were in default, and not againft all the commiflioners 2 
At laft it was, by compromife, agreed that the fuper ihould 
ftand,«and the dtftringas iflue againft thofe commiflioners only 
of the town and univerfity; who figned the deficient dupli- 
cates. Mr. Reeves for the univerfity. , 
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* $J tfrfii.S. Mchaefts 9 tfiU 
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iTcrm. S. Miehaelis, 

1722. 
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Diem daufit 
extremum not 
fet afide on mb* 
tion, for the de- 
fendant may 
plead to the in* 
quifition. 

Hard 378. 
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Rex*. MtbituK Ocb 44, 1722; 

frffOMjfS New/bam was receiver generacl of the county of 
Wafnvick ; W. and two others of his forts, and others, 
were his fecurity ; Thomas NetbJbaM became indebted to thi 
crown; John Michcner, one of his fnreties, dies, agatnft 
whofceftatea dUmdaufii txtrmum iffued, and two houfes, &c. 
were feited : Robert Michener moved by fife couflfel Mr. Wit- 
lidms to fct afide this writ, the order fpr it bejng, that John 
Michenet was furety fdr Thomas and W. ffcto/bam, whereas 
W. was only fuYety for Thomas : And it was alfo faggefted; 
that Rcbeft Micbeneryrzs a rii6rtgagee and purchaforof thefs 
houfes for a valuable confideratioh without notice. To the 
frrft it was anfwered by Sir Confidntine Pkifps\ that they were 
all jointly bound by the obligation to the crown,- and it was 
the condition pnly that /Bewea\ that Thomas was the principal ; 
tod thiafAnali variance between the affidavit (upon which the 
order for the &* ttauht exttxmtim was madej' and the -bond is 
hot material ; and the other matter tne defendant * may take 
advantage of By f pkadtng to the iaquifition* f§r curiam; 
We will do nothing to h upon motion. 

Hottz, It was laid down as a rtile in this cafe, that when- 
ever a» ^x^wf might have iffued again ft a man in. his life- time, 
adkmdaujfc extremvm may iflue agfeiaft hh fcftate -sifter his 
death* 

Vtrnoitv. Ghotiiondehy* Q&. z& 

Tory may We &&<& tbriams The jury upon a writ of inquiry of dama* 
intereft upon a gesmay gitfe intereft upon a prormVTory note, bill of it- 

writ of inquiry change, an<f money lertt ; and per Mountague Chief -Baron, 
of damafcei. upon an indebitatus ajfimpfit for goods fold and delivered : Bu6 
rage y Price and Gilbert Barons', thought it could hot be up- 
on an indebitatus affumpfit for goods fold, though in the other 
Cafes they were of opinion it might J. 

f Th's matter came orf upon the plea in Trh, Term, June »i, 1723, 
When the plea was over ruled. 
■ -.-•> f This was, a motion to fet afide a writ of inquiry, for that in an inic 

bihOm ajfumgfit for golds ibid: and delivered, the jury had given interest 

• \ N V#V. v . *»ttfc«m*ne?. 

^ ^ Bradley 



1*4. 



Pt Term. S, MicbaeliS) 1722. 
Bradley qui tarn v. Long. Nov. 22 v 1722. 

IN an information for importing 1 brandy (vinum aduflwn) Information f or 
upon the flat. 5 Geo. it was not aHedged that it was fo- ^?^^' m 
reign brandy, bnt concluded contra formam flatutu In arrefl j' ' tI|at Jt w j£/ 
of judgment : Per curiam, The conclusion *o*/ra formpm foreign Braody. 
fiatuti will not aid; but the queftlon is, whether vi*um adujtun Ante PI.- 120. 
does not ex vi termini import the brandy to be foreign ; and ^ c * . 
now it was adjourned to be conitdered, and precedents to be un * 1 * 
fearched. 

f Nota, Afterwards, in Term, S. Mich i 723, fer Price, Pag* * * • 'W 
and Gilbert Barons, judgment ought not to be arretted upon 
this objection. 

Lowtljer y. Wbirvwofl. Nov, 23, 1722. 1W# 

BILL for an injunction, and to ftay proceedings at law Bill for an fa- 
in an acYion of faife imprifonment, and to have a conv jpnclion, the 
raiffion to Bartadoet to examine witne<Tes there ( whofe depofi- "*£ J^nmu? 
tions might be made ufe of in the trial at law) which was now %q Q t0 ciaminp 
moved for : But per curiam, the application had been proper at Barbadoes. 
in the court of King's Bench, where the aflion is brought, 
but no iflue is joined here \ ancj. fhe court would' not grant a 
commiu4on ? 

Nota f |n this caufethe plaintiff obtained an order to amend 
his bill, and afterwards amended only by praying relief, it 
being before only for a difcovery ; and it was now moved 
(Dec. 8xb) for the defendant*, that this order fhould*be fet . , 

afide, became it deprived the defendants of the opportunity 
of demurring, and cited 4&*^ W -Paw/on, Trin. g° Geo.*— 
Htlj and Clarke , 30° Ma$ $ Geo. ^t per curiam, Though Thongfcan an- 
you have anfwered to the original bill, you may ft ill demur to ^riwVyou 
the amended part. Jffr.' Recess for the plaintiff/ Serjeant ^/denwnltai 
Cbcsjbirc for the defendant, Vl a**0<fe4BiU. 

Lyd^ v. Bland. Nov. 28, 1722. x»;- 

A EJOTE was given upon a day, promifing payment a Apcrfangiving 
year after ; the perfon who gave the note became a a P^^T 
bankrupt after the note given, and before the day of payment, ^tru*? 1 ^ * 
and this que (lion was, * whether the bankrupt being dif- fore it it paya- 
charged fer Jot. 5 Ann* & e? Gen. this note was difchaxg- We. 
cd j, and f* r three Barons againft Price, it is not, * J?. 121 

F 3 Minmttt 



De Term. S. Micbaelis, ijn. 
185 Minnettl? Heysv. Ann Robin/on. 

Vrohifeitum to jfNN ROBINSON libels in the admiralty court as ad- 

the admiralty miniftratri^ to her hufband, for his wages due as mariner 

vh*^ ? enied * aboard the Prince Frederick ; Minnett and Hey* move for a 

? rf"i iu *?* prohition, upon a fugeeftion that this fhip was feifed for im- 

a libel For man- r . . r - % ,, , , . &• , n r> 

nerS Wajres af- P°rtmg wines from Holland, not being Rbenijb or Hungarian 

t.-rfdfureofthc wines, and therefore forfeited by the Stat. 12 Caiv 2. that 
Ship. claim being put in by Bowen the matter an information was 

filed by the feifor, and Bowen pleaded the general iflue ; but 
before trial Bvwen Submitted, and compounded according to 
* the courfe of the court ; and upon payment of one hundred 
and thirty -fix pounds to the informer, &c. there was judg- 
ment quod vas deliUretur, &e. It was J ike wife fuggefted, 
that the libel was for wages, due before the feifure. Upon 
this motion I in fitted, that the alt of parliament had fo alter- 
* ed the property of the (hip, that by the feifure, fubmiflion to 

a fine, and judgment quod deliberetur, Isfc. upon it, all prece- 
dent incumbrances were discharged : But the court, upon 
: fhewing caufe, discharged the rule, though they admitted, 

if there had been a condemnation , that would have been a good 
ground for a prohibition, and a difcharge of all precedent 
incumbrances : Therefore qusre, for the fine does imply a 
condemnation, although not actually given, but prevented 
by the fubmiflion. 

* P. m * At Serjeants Inn, Dec. 7, 1732. 

•r**. Lfrdv* Twit. 

tithes the land* *-* * or tithes ; the defendant infifts the lands were parcel or 
Icing parcel of the monaftery of Robert Jbr'tdge y which was of the Cijertian 
» nvmaftery of order, and therefore difcharged, being diflplved by the fiat. 

l)rdef iftCltian 3I H ' 8# aS bne ° f the g rcater a° Dies - But ***• ,am * s » 
sTlUKRep. i 4 x. t^^gfe °f the Cijkrtian order, were not difcharged but quan- 
Cro. Ja. 559. ' diu tnpropnU manibus, and even not all thofe, but only fucb as 
Hard. 174,190, were in them before the council of Laferan 9 as is expreffed in 
3C0m.Dig.j4. tngt council, which was held 5 iten. 2 Anno 1179. — The 
Vh*mediod*of mctnod of Ploying whether the lands were purchafed before 
] roving whe-° or ^ ince the council of later an* is only by payment of tithes, 
ther lands were which will induce a preemption that they were purchafed 
j ur.hafedbefore after ; and per tUriami the defendant was decreed to account 
tr findethe for that it appeared, that tjie lands were in tenants' hands, 
r-.TAnnl^r a n:i confequently not difcharged when they came to Hen. 8. 
rU ' AD^O,,79 • Sir Conftaline Pblpps for the Pontiff. 



DeTerm. S. Hilarii, 1722. 

* DE . ' .. *P. 123 

Term. S. Hilarii, 
172.2. 



Rexv.Tcllett Arm\ Jan. 25, 1722. .'$*• 

cTOLLFTTwas outlawed at the fuitpf £*i/y, Term. Pafcha, ^StSUf.. 
-* 8° G*0. /2/gzx, an inquifition was .taken thereupon, and levied by the 
returned into the exchequer ; a /muz/:* ^011*7 iffued returnable fheriff upon an 
Oaabis Hilarii anno nono Geo. Regis, by virtue of which the outlawry may . 
fteriff levied one hundred and twentjr pounds. Craddock, bc P* d t0 thc 
who had a ftatute merchant again ft Tollctt for a thou&nd p ea cr * 
pounds, Maii 7 Geo. and was in poffeffiqn of the land, mov- 
ed for time to plead to the outlawry and inquifition, and that 
upon giving fecurity, the money in the fheriff' s hands might 
be repaid to him, which was granted, and faid to be the can- 
ftirit courfe of the court of exchequer. * * ... 

Cotes v. Turner. Jan. 26, 1722. ***• 

T)ER Curiam, where a plea or demurrer is over-ruled upon Whethei a fur- 

* hearing, and the defrndaut anfwers alfo (even by only J™^*^^ 

denying combination) the defendant * is hot obliged to put CX ception«be 

in a faither anfwer until the plaintiff has put in exceptions put in. 
for that purpofe; but if the demurrer is to tbe-whole bilf, * P. 124 
and over- ruled, the defendant muft anfwer according to the 
rules of the court, without exceptions put in by the plaintjff, 

Price v. Lord Coningsby. Jan. 28. 'w' 



THOUGH a letter fent by the I ord Chief Barpn to a Letter to a peer 
peer is not fuch procefs as fubjecls the party to. a con- {** thecluef 
tempt, yet it is fuch procefs as gives the party fuing it que, gjjj*^ cro f 9 
priority of fuit: if a man files a bill, and takes out no pro- ^j whofliail 
cefs upon it, if a crofs bill be filed, the plaintiff in the origi- or (hall hot be 
nal caufe cannot compel the defendant to anfwer his biil firft, compelled to 
he having .taken out no procefs on his bill, anfwer firft* 



1 



Geld v. Freame. Feb. 1. v t ..*/ 

In debt lor a 
. • ■ fine fet in the 
N an action of debt for fifteen pounds fet for a fine in the* C0U rt of a ma- 
court of the lord of a manor, the court refufed tp let tfcc nor, you canaot 

pay money/ 

defendant !*•«"«• 



In cafe of a bill 
for a difcoyery 
only, the plain- 
tiff Hull pay 
coftt, though 
he has a difco* 
very, ahd tUc 
defentfafcfc wat 
the occajibn of 
the MR 

* P - **$ 



Modus for hay 
stid all fmall 
tithes Po£ Pi. 
so*. 



Modus in lieu 
of tithe hemp, 
Ssrx and nay. 



fie form, fif. Hilarii, 17*2. 

defendant bring four (hillings and* wo pence into court, &fr. 
as had been done in debt for rem, covenant, &c. 

Caheriy v. Parker. Feb. 1. 

WHEREVER a bill is for a 'difcovery only, and the plain- 
tiff has a difcovery by the defendants ahfwer, the 
plaintiff cannot reply or proceed ; for by the difcovery the 
plaintiff has obtained the end of his bill \ and when he has 
had the benefit of it in an acVioh brought at law, and comes 
after to difmifs his bill (which he muft do, or 'the. defendant 
.* will) fuch difmiflion will be with cods to be taxed j which 
feerns hard, fince the defendant was the occafion of this bill 
by his falfe plea below, and the ptahitnT there can be allowed 
no cofts in equity. Vide Stat. 4 & 5* Au&t t cap: 16. fed. 23. 
' ■ ' 1 - ■ 

Elate v. #<?#£#. Feb. 1722. 

BJLh by the rector of Utareham in the county of Kent for 
tithes; the defendant jn'fifb upon this modus, viz. One 
ihUling/*r acre for marfh land, four pence per acre' 1 for Up- 
land, payable at jlfkbaelmas r> for hay and all fmall tithes with- 
in the parifii (except hops;) Neta, it was admitted, if this mo- 
dus had been for tithe hay only, or the tithe anting on the 
. land, the Onfe 'drilling had been too rank. Baron /W was of 
opinion this was (as la1d) ; a void modus; Page and Gilbert 

J'arons, that it w&s good, and decreed accordingly for the 
cfendarit. Agalnft the modus was cited C*?. EI!** 1 59. Bu- 
ry and Gra/conSziid Jeffreys, 17 Mwem. l'6Sf;' Gardener and 
mrtfird, 1704. —For the modus Smeller and Bridges t HH. 
1694. 

Thiscaufeof Batty. Hodges wis reheard Nov. 23, 1724, 
before Eyres Chief Baron, £ftd Price; Page and Gilbert Ba- 
rons, and the decree was" reverfed, du bit ante Gilbert. ' 

Nota, after this, upon a new "bill and crofs bill, the fererai 
objections to the manner of laying the modus Were,- cured, 
and it Was allowed to be good at laft. 

# TttUyv. Kiltier* Feb. 11, 1722. 

BILL by the reclor of uttdlnghdth m the county palatine of 
Lane after, for the tithes of ley ground formerly ufed as 
arable, but (finde) converted into bay' ground : the defend- 
ant infilled upon this modus — That the occupiers of ancient 
tehernents within particular vills, or townihips (exprefled) 
within the faid parifli, with their own carts* carriages and 
fcorfes led and carried, and ought to to lead and carry a cart 
load of peat and turf, from l/foerjlcn Mofs to the parfonagef 
• >. houie. 



Ik Term. Pafcb<z y 1725. 

/joafc, for the ufe of the parfon and reclor, his farmer of de- 
puty, on fuch a day, or within the fpace of every two y tart % * *•• ***• 
as they have or {hould require the fame, in full difcharge of Watfon* 4 
all the tithe of hemp, flax an<J hay growing or arifing on the i 00 6. 
faid ancient tenements : this was held to be a void modus by 
three Barons (ahfenle Lord Chief Baron Mountague ;) for 4 
cart load is too uncertain $ it may be drawn by two or fix 
horfes ; and there is no right of turbary alledged in the par- 
foaage hotife, or in the defendant's ancient tenements. Sir 
Confiantine Pbipps, Mr. Ward and Mr. Brown of couafe! for 
the plaintiff; Serjeant Cb:sjbyre t Mr. Faxaierley and Mr. 
Both for the defendant. 



B 



At Serjeants Inn, Feb. 21. 

Lloyd y f Macktyortb. * 9 * m 

ILL for tithe- wood ; the defendant infifts that it was tinv "^r^Jt? bfc 
ber, but does not fay that it was above twenty years J^Te*** ycaw 
growth : per curiam* we will prefume timber %o be above growth, unlefc 
twenty years growth, unlefs the plaintiff proves tJie contrary, the contrary "be 

«'i, proved* 

*P J5 ' * f P. iir 

Term. Pafchse, 

$e$ v. Ttiyhr If Newman. May 8, 1723. »*»? * 

KTEWMAN was indebted to Taylor and others, and New- ^Z^L^l™ 
man committed an acl of bankruptcy ; before a commif- tcnt flj a ]j iff U c. 
fion was taken out, the creditors met in order to fettle their 
ftares owing bj Newman. Taylor having execute d a bond to 
the crown, takes out an extent againft himfelf, a:jd upon the 
inquifuion taken thereon, Newman was found indebted to p ftPl, rio. 
Taylor ; it was now moved by Mr. Booth to refor the regula- 
rity of entering into this bond by Taylor to the crown, and 
°f taking out this extent, upon a fuggeftion that it was done 
ttith an intent to drip the reft of the creditor? : but Mr. Ar- 
rorney General oppofed it with warmth for the precedent's 
kke, it never having been done before ; and per curiam, it 
*as dented. N, B. The Cfcief Baron doubted whether New- 
van* who was ignorant of the tranfatf ions between the crown 

and 



■» P- U8 
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and Taylor, (hall upon this finding be liable to an immediate 
extent;, but that rather a fcire facias (hould firft iflue againft 
Newman; for * there is no plea to this, as there is to a fcire fa* 
cms ; per Baron Price, this was the regular way : but how- 
ever, that upon affidavit made, that Newman was in a decay- 
ing condition, and the king's debt likely to be loft, an imme- 
diate extent might iffue againft Newman. Baron Gilbert 
1 thought this Jaft was the right method ; for this is more thair 
a debt acknowledged, in which cafe a fcire facias might be 
proper. Per Curiam, if a general receiver pays over the 
money to A. and this is found by inquilhion againft the re- 
ceiver, an immediate extent may iffue againft A. for this is 
the crown's money. Vide the rules of 15 Car. 1. 



Superfedeas to 
an Execut'iQn 
againft a prison- 
er, at what 
time* It fhall 
J/fye. ' 



1 



Smith v. Green. .May 10. 

F a perfon, againft whom a judgment is obtained furrenders 
himfelf in difcnarge of his baH (as for inftance, in Mich- 
atlmas term) and the plaintiff does not proceed againft him 
in the mean time, the defendant may have a Superfedea: to 
the execution againft him in Trinity term following. But Nota, 
the practice is different in £. /?. and C. 5. 

.Evans v. Newel/. May 20. 



TJTLL for .the tit he- wood of all extraparochial lands within 
** the foreft cf Dean, by virtue of a grant from King Ed- 



Aflart mean* 
land* grubhed 

O ^ »».w *%s.«.»«. v» A*r»t»r», %rj w II » uw v»* a. VMtXHX. tlVIII i\llig JJU- 

f£ "fee! ward thc firft of a11 tlthes ifruin S di a I artis wilhin th e fored 

dc novo fljfartatis &f ajfartandis ; but by the proofs it appeared, 
thnt theie lands never were grubbed up, but were always 
* P. 129 wood-lands, and no tithes ever paid. ' 

Foft Pi. 396. * Nota, the debate in this cafe was principally upon the 

meaning of the word f affart ; and per curiam* it is only fuch 
lan^ls as have been grubbed up and nv\de fit for tillage ; and 
the bill was difmifled. Sir Confiantlne phlpps for the plaintiff; 
Mr. BootlesLTid Mr. Ward % for the defendant. 



IC2. 

W&ethtr a fay 
wrppof ri;it»!i* 
nv.iir fct forth 

fcthr.. ' 



Burzvell y. Coates. I\lay 10. 

BI LL by the p'aintifF as hffcc of the impropriate rectory of 
Norman ty in the county of * Lincoln, under the de^n and 
chapter of Lincoln, for tithe hay : it was infjfted upon for the 

* Spelmnn, Verb* Aflart. Mtnivoed, cap. 9. Stat. 4 Ed. \. Extents 
M finer . Reyfet. fiy Ftcfne, Verb. Affart. Blunt** Didt. Verb, Affart. 
JucJWia. Verb. Affarr. 

f Mr. Ward (aid thc *o»d /Jfatt was derived either front exarando or 

ttjfitcnjo JMattr*. 

defend^', 
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defendant, that the plaintiff (being a lay impropriator) had 
not fet forth a fufficient title ; and upon that the long contro- 
verted que ft ion, whether there was any difference between a 
lay and a fpiritua? perfon (claiming tithes) was revived : bat 
it was not now determined; for, per curiam y the title was 
well enough fet forth in the prefent cafe. 

The defendant infifted upon a modus of four (hillings pay- 
able at £qfter 9 in lieu of tithe hay arifing on his farm and o- 
ther lands particularly fet forth: but per curiam^ This is a 
void modus, becaufe it may introduce a fraud; for if a farm- 
er fhould turn all his arable land into meadow, he would be 
difcharged of the whole for four {Killings ; befides it is' too 
uncertain, it not being certain what a farm confifts of. Mr.' 
Ward and Mr. Brown for the defendant ; Sir Conflantine Phipps 
for the plaintiff. N 

■t Robin/on v. Jago. May 22. 

THERE was a bill filed to redeem a perpetual/ ad yowfon 
that was mortgaged, and the, incumbent dying, the 
mortgagor moved, before the anfwer came in, that the mortga- 
gee might prefent the nominee of the plaintiff the mortga- 
gor 5 and fo it was ordered per curiam, as, it was faid, was 
ufual, efpeciafly where the plaintiff will give fecurity to re- 
deem, or bring the money into court, as was now offered. 

Rex v. Hollingjby. May 23. 



Modus of 48. at 
Eafter, payable 
in lieu p£ tithe 
hay of a farm, 
difallowed. . 
Hcdcy 04. 
Hut ton 50. 
Ante PI. 196. 



* P. U° 

The Mortgage- 
or of an ad vow - 
fon ft all prefent 
to the church* 
1 Vern, 401. 
Amhurft v. 
Diwling. 



to 4. 



SIR Conflantine Fhipps moved to ftay proceedings before two Seifure before 
juftices upon a feifiire of brandy, and the waggon which two Juftices by 
it was put into : as to the brandy the juftices have jurifdiclion tnc Stat# * ^ed. 
by the Hat. 6° Gto. cap. and fo they would have as to the 
waggon and horfes, if they had been. running goods from the 
water-fide ; but here the brandy was taken in at Southward 
to be carried to Alverfloke % and therefore the officer who feif- 
ed, was ordered to fhew caufe why there fliould not be a writ 
of delivery for the- waggon. 



D E 



* p. 131 



pe Term. & Triniiath, ijajy 
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Term- S. Trinitatis, 



froTopLtlon. 
v I fit be a fuper* 
fedeas to a 
Writ of error 
in the Houfe 
of Lords. 
% Lev. $3, 
Ray m. 383, 4* 
a Cro. Bp. of 
Offory. * 
Order of the , 
l^rd* loth of 
June 1678. 
1 Vent. 366. 
See exchequer 
rules, 

* F. »3» 

.Ancient De- 
mefn ii not 
pleadable, 
where damages 
only ate reco- 
vtfrabie* fyc. 



207. 
Fines levied of 
lands in the v 
Duchy of Liin- 
cafter, who 
ihall have the 
poft fines. 
% Ro. Abr 193. 
Bro Patent. . 

208. 

Pepofit upon 
Contra& for 



Wrighf v. prpvr, June 14, i7a3 ? 

AWRI*T of error was brought, upon a judgment in 
trefpafs, into the houfe of lords; the houie being 
prorogued, the writ of error (as was aliedged) was expired} 
and therefore it was; now moved by Sir Conftwitim Pbipfs t 
for leave to take out execution ; the record alio having never 
been tranferibed (it was faid] the lords could do nothing up- 
on it : but/ur curiam (qfyfenfe Prife Baron) if the prorogation 
is zfuperfcdcatt you may take out execution without applying 
to the court ; if it is not, we cannot grant the motipn. What 
the lords do in their judicial capacity, goes over from feffion 
to feffion, as matters below do from term to term ; and the 
rrjotion was defied, being oppofex} by Mr. Kettltby and Mr. Ra* 
iy. 

Ro4d y. Lor 4 Comgjfy, June 19, 1723. 

TRESPASS for entering the plaintiff's houfe ? the defen- 
dant pleads the houfe was holden of his manor of Afar- 
d?n, and that it was antient demeft, and afi actions, tic* 
ought to ^e tried in cutld Mancrii ; the plaintiff demurs. t», 
teram euriqfn $ judgment for the plaintiff ; for wherever dama- 
ges only are to be recovered, and an action h cornea paa**tt 
& arms ( though the title may come in queftioii) ancient 
dertlefn i s not pleadable. Mr. HGlki for tta piaiatiff; Mr. 
Raby fur the defendant, 

BETWEEN the grantee of the poft irwus i* the dutchy of 
Lgncafer* and the grantee of the gilidaWe : in was infilled I 
on behalf of the latter, that the ones of lands levied of the | 
gild^ble, though within the dutchy, ought to go to the gran- 
lee 6$ the gildablc. Not?, firft, if they are lands held in ca- 
pu, they belong to the gildable ; 2dly, though a place is in 
the nomine <v llarum, yet it does not follow that ^he whole town 
is dutcjiy lands. /..■»• 

Shenton v. Jordan. June 27, 1723* 

a T>ILLtobe lelieved againft a verdift upon a contract for 
-*-' fale of ten (hares in Wel/k copper ; the plaintiffat law hav- 



wn^ecover^no in * iecovered f,x hundred" pounds m re than the depofit, it 

•^re than the appeared by the pleadings now, that the contract was thus; 

oiu * " Memorandum 



3e firm S. tiinitath, tji^i " - 

u Memorandum, that Jordan ha* ibid to Sbenton ten (hares & 

** JP*^ .copper for next Opening of the books, at eighty4e- 

" ven poxmds per fjiare ; for the performance of * which, * P. 133 

u each party has depofited two hundred pounds In Long'i 

u hands. NotaS if either party does Hot perform the above 

iA agreement, to forfeit their depofit. , ' And per tdtam curiam, 

the plaintiff was relieved on paying the two hundred pounds, 

for that the plaintiff at law mould have recovered no more 

the two ^hundred pounds dejtofit : but autre ± for this ftems an 

extraordinary opinion. 

At Sgrjeapts Ina, July 11* 1723* 

Reynolds v. Vincent* 40 *. 

TJILL for tithe (Inter dl>, of lamb ;) the defendant infills The itfua! time 

13 that it was cufrotnary to tithe tfieir lambs at Sc MarU\ fortithingkmU 

day (25th of April t) bat for the plaintiff it was faid, that ^5?^- 

by the defendant's dwn proofs it appears, they generally then out the dam. 

are but three weeks old, and cannot live without the dam ; 

but it is ufual to tithe them not until Augufl, and fometitnes 

not untH Michaelmas ; but die general rule is to tithe them 

when they are capable of living without the dam. And per • 

curiam, the cuftom infilled upon by the defendant is tmreafon- 

able ; and decreed for the plaintiff. 



*CE *;P. ,34- 

Term. S. Mkhaelisj 

■ " [ ' ' ■ Y i ' 1 i'nYii ilii > " ■ "■• - 1 ' r '■ 

Rex v. Enderupp. aio 

T ANSDELL was under treafurer of the board of Ord- tcnt in ai( j f or 
"*-* nance, to whom money had been itapreffed for the king's the under 
ufe; Enderupp was a merchant, and became indebted to Treafurer of 
LanfdeUhj band tpt dfte t-houfand fix hundred pounds on pri- the>ard of 
tate account ; Lanfdell apprehending that Enderufpvrah de- or mancc * 
dining in his cfrcuffiftances, got an extent againft himfelf, 
and upon the inquifition taken thereon this bond from Ender- 
*pp to him was fecund ; upon that he applied (making an affi- 
davit before Baron Price at his Chambers, that Enderupp was 
likely to become infolvent, having told him he could not pay 
the debt, nor give fecurity, and was felling off his effects in 
order to withdraw himfelf, &c. much according to the com- y .^ e Har j 
mon form, but did not fay he abfeonded) for an immediate ^ 4 >4# ' 

extent Ante Pi. 



DeTtrm. $. Michae!U 9 . ifi^r 

extent ia aid againfy E*de*upp t which ?m granted March v, 
.1791. Now this day, being the 1 2th of November ij 2$, it 
r was moved to difcharge this . extent ; firft, becaufe Landfill 
P. ' 1 35 was not an officer ^w^thid- any of the rujes to intitle him to * 
this extent : to this it was anfwered per curiam^ that money 
has been imprefTed to htm> and he is an accountant before the 
court. Secondly, the, affidavit is not in the common form : 
to this it was anfwered per curiam, there is no certain form ct 
words .;prefwribcd \\\ affidavits for extents. Thirdly, it is not 
according to the rules of the court of the 15th year of Car. 1. 
Dor of the 35th of Car. 2. to this it was anfwered per curiam % 
an extent in aid being* prerogative procefs, js always under 
the care of the court/ "and they 1 have 4 a difcretiortary power 
over their own rul£s 5 jliep \tyll not indeed let the preroga- 
tive be made an handle to get in a private debt. And fourth- 
ly, .it was objected that n/clre./aeia^ ought to have gorje ; hut 
this leerned to have no weight, later pra&ice being ' other- 
wife f. , So Pricey Puge and Gilbert Baron (only in court) 
denied the motion, for that the extent was regularly fued out, 
: but if not, would not have fct it afide in this cafe, becaufe Fn- 
derupp had come to an agreement with Lanfjell the day after; 
he was in cuftody ; and alfo by reafon of the long acquief-j 
cence after . the extent J- 

In Gam* ScaccV 



an 

If contract for 
S. S. flock be 
executed, the 
court will not 
break into it, if 
executory, the 
plaintiff muft 
leek his remedy 
at law. 

* p. »3« 

212. 



Cappur v. Harris. 

IN this cafe thefe rules were laid '» down by Baron Gilbert in 
relation to contracts for Soutf-Sea dock or fubfeription . 
firft, that if a Contract be executedt a court of equity will 
not unravel or break into it. Secondly, if it be only execu- 
tory, and a * man comes to have it carried into execution, 
there, a court of equity will not aid the plaintiff, but leave 
him to fuch remedy as he can have by law. 

In Cam* Scacc*. I 

Smee £sf Ux* v. EH%. Martin & Spakeman. 



Legacy £o a fon 
rot to be paid 
him till he is of 
age, no deduc- 
tion (hall be 
allowed to his 
mother for his 
maintenance, 
&c. 2 Vera. 
iJ7- 



IT/ MARTIN in April 1700, by will devifes to his fon 
* / • Edward onehundred pounds, not to be paid until he 
came of age, and in the mean time five pounds per annum toj 

f Two other objections were made, firft, That the extent ought to 
have been moved for in court. Second, that it ought not to have ex- 
tended to E*deruj>p\ body : But thefe were over-ruled as well as the 
reft. 

I In a like cafe between Bradley and Bovtling. Jan, a6 v 1715, the 
fame objections were made to fet afide au extent, but over-ruled /f "- 
tarn curiam, 

, -I .. be 



De Term S. Michaelis. 1723. 

be allowed out of the produde of the perfonal eftate for his 
maintenance, and made his wife, the defendant Eliz. fole ex- 
ecutrix, and died : Edward, when he was an infant, went to 
the E a ft- Indies, where he came of age in the year 1709, and 
made his will in the year I7i2»andthen died there. By his will 
he gave the plaintiff Abigail this one hundred pounds, arid made 
the defendant Spaceman lole executor, who proved the will ac- 
cording to the method in the E aft- Indies, and at the charge of 
the defendant Eli*, proved it again in the prerogative court 
here ; and now the plaintiffs preferred their bill here for 
this one hundred pounds legacy ; the defendant EH*. 
in her anfwef infifted that lhe had, when her fon Ed- 
ward was an infant, laid out in binding him apprentice, 
and in fitting and Yetting him out tor the Eajl- Indies, 
and in other necefTartes for him, more than, tlia one 
hundred pounds. But per Page and Gilbert Barons (only 
in court) no deduction ought to be made for this ; for 
the mother, by nature, ought to provide for the maintenance 
and education of her own fon, 2 Vent. 346" ; befides, it ap- 
pears plainly the intention of the tefrator, that this One han- 
dred pounds fliould not be touched until Edward dame of 
age ; for there was an yearly allowance in the mean time of five 
pounds, and it was at her peril that (he exceeded that ; and 
the plaintiff had a decree for this one hundred pounds,' with 
intereft from the date of Edward's will. 



P* 137 



Lucy €sf Un* v. Gardener. Nov. 11, 1723. 

BILL for a legacy of one thoufand five hundred pounds 
given to -the plaintiff Sarah by the will of her father, who 
made the defendant, his fon and heir, executor ; the defen- 
dant infills there are not affexs fufficient to anfwer the whole, 
and to make out the deficiency fays, that the teftator upon 
his marriage with his lad wife conveyed a freehold eftate, and 
alfo a term for years in the Sun tavern in Holhorn to truftees, 
to raife one, thoufand five hundred pounds for his wife, in 
full of any demand (he might otherwife have ; and that he 
the defendant had fold the term for years, and thereby raifed 
the one thoufand five hundred pounds, and paid the fame to 
the wife ; and therefore the refidue of the perfonal eftate was 
not fufficient to anfwer the whole one thoufand five hundred 
pounds legacy now demanded. But it was decreed per curiam 
(Price, Page and Gilbert Barons) that the executor fhould 
not apply this; term to the payment of the widow's one thou- 
fand five hundred pounds ; but the fame fhould go, in cafe 
of deficiency of other perfonal affets,, towards payment of the 
debts and other legacies, and the one thoufand 6ve hundred 
pounds given to the widow (but now paid) fhould remain a. 
charge on the freehold eftate. 

Lloyd 



113 

Where provifi- 
on is made by a 
teflator to pay 
a debt out of 
his real eftate, 
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or his perfonal 
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a3 to fink the 
legacy. 



a Salk. Hern, 
v. M«rick. 
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Two defend- 
ants fued for 
tithes, one 
makes default, 
decree againft 
the other with 
the whole cofb. 



21$ 

Exemption 
from tithes 
fhallextend to a 
common ap- 
purtenant. 
1 Mod. 416*. 
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ai6. 

Jurifdi&ion of 
jufliccs of peace 
as to carts and 
Jiorfcs feized, 
Upon the fta.t. % 
Geo. 1. c. 18. 



217. 



I>e Term 3. MichaelU, iyi$. 
* Uoydv. Mackwortb. Nov. n. 

BILL for tithes agaitfft two ; the defendants anfwer fepa 
rately, and there were feparate examinations ; ppe de 
fendant made default, and there was now a decree againfl 
the other with the whole cods \ and the court would opt dif 
iihguifli as to the cofts between the two defendants, bat lef: 
MackwQrtkxo get his contribution froni the other ffcshe could. 
But aota, this, as it feems; can only be by bjM. 

November 16, 1723, Sir Robert Eyre Knight, on'? 
of 'the Judges of the King's Bench, appointed 
Lord Chief Baron in the room of Lctfd Chief 
Baron Mount agm deceafed. 

Lambert v. Cummin^. Nov. aij 1723. 

BILL for tithes in the pari-fn of Warlon in the county at 
Lane after ; the defendant infills upon an exemption for 
his eftate called Hilderftohi and for his right of common fans 
number in Tealand, which eflate was parcel of the abbey ofj 
Cockerfaud t one of the greater abbies \ which exemption was 1 
proved , but it was objected for the plaintiff, that the com- 
mon is only a profit apfirendre out of other land, and an ex- 
emption cannot ariie for an appendancy or an appurtenancy. 
Hut per curiam* we will make no diftixrfion between the com* 
raon and the eftate ; and decreed for, the defendant; 

[Gregory qui tarn v.* HunU Nov. di} 1723. 

UPON a mation for a writ of appraifement and delivery 
for a cart and horfes feifed for carrying tea and coffee,i 
the cuftoms not being paid, there being a proceeding againftl 
(hem before two jaftices, purfuant to the ftat. 8° Geo* cap. 1 8j 
which refers to the 6° Geo. cap. and aJfo to two ftatutes oH 
Anne. Per curiam, tnough the ftatutes (having no negative 
words) do not take away tl>e jurifdi&ion of this court, yefi 
the party s has his election to proceed here, or before the juft-] 
ices ; and that being now attached in the jutfices, and there! 
not appearing to have been any. great delay,- they denied th* 
motion. - 



Boys v. Ellis. Nov. 25, 1723. 



Whether fraud T^ a kill ft* 1 " tithes, a queftion arofe whether (here waJ 

or not in tith- ■*■ fraud in tiihipg Jambs, on this cafe : j&e ewes were kept 

^ lambs, bf 



Dt Term. $. A&DjtSt, 1723. 

bf the defendant in the pariifc cf Drj^cU, in tie count? cf t^e t5> ,» % 
fcr^ 9 (where the demand lay,) all the year until Ctr£mmt 9 More $tj % ' 
when they were ready to drop their lambs, and then were * **» A **« 
removed into the parifli of Slerm (where there was a ***v 
finall modus only lor lambs) and there kept till Lady-dsy % k*^ 1 *^ 
for convenience of forage, as infifted upon by the defendant, F. N % B. $i» 
and at Lady-day were brought hack to Drifeld* AWa, there Bro, Dame* 
was no demand of tithe /rv rote, and 9*0? if there had, if it «*» 
could be decreed ; for the tithe of lamb mnft he paid where 7^ ^ laafo 
they fall, and is not a divifible thing as wool is. No?a t the not dmfibk aa 
land in Slerm was the defendant's own. Per cmrutm* here is Wool it. 
not a fnmcient proof of fraud, and the plaintiff's bill was 
difinifled : Bnt Page and Gilbert Barons thought, at firft, it 
might be proper to fend it to 4n uTue, to try whether fraud 
or not fraud, and whether this had been the ufual method of 
the defendant's courfe of hufbandry ; but, afterwards, they 
concurred with Baron Price. 

Fuller qui tarn v. Jack/on. us. 

UPON atrial upon an information for importing teas, &c. toformatioa 
from 0/rW, not being the place of their growth, &c. for importing 
contrary to the a& of navigation ; the matter of the (hip was * c *» * c « from 
produced as evidence for the defendant ; but it was objected ^ ft JJ^J3Tof 
to him, that the fhip, &c. being forfeited by the a& as well as JJ^jLtfe^ t ^ 
the goods by the fault of the maRer, he thereby is become mi fter of the 
fefponfible to the owners^ and therefore (wears to difcharge fcip not allow- 
himfelf in confequence : and this objection was allowed by *d to be a wit- 
Page and Gilbert Barons before whom it was tried at the fit- p™ . - 
tings after Michaelmas term, 1723, at JVeflminJer. But nota, Laoetfg v 
this objection had never been allowed before, cfpecially if 
there had been no information a gain ft the (hip, &c. And at 
thefe very fittings the fame objection was made to the mafter 
<>f a cart (which by the flat. 6° and 8° Gen. is forfeited for y 
running goods) and was not allowed*. * P. 141 



1 , . . , 

The Bijhop of London & Beaumont v.Nicbolls. «if. 



B 



ILL by the bifhop of London and Beaumont, as feqiief- J Jh^WftS 

trator during the incapacity of mind of Barefoot the pre- a * d f e ^cS f JL , 

lent incumbent, for tithe-wood in the pari(h of Blrchangcr in iw% during; 

of the incumbent, difmiffed for want of making the incumbent a party. 

f In the cafe of Rick/on , qui tarn V. San J forth, Ftp. 17, 17141 at the 
fittings after Hilary term at Wcjlminjlct ; on a trial upon an information 
upon the 9th and 10th W. 3. cap. 10. fefl. 3. for importing India filki, 
&c, the mailer of the fhip was offered as a witqeft for the defendant, 
but wasrefufed by Lord Chief Baron lyn^ for that by the third fecli- 
onalfttott were liable to a penalty of five hundred pounds, and the 
mafter liable to a profceution (though, jio proiecution was Etvi com- 
menced.) 

' - - At 



Cited for the 
defendant, 
a Vent. 35. 
Mich. 16&6. 
Banks and Rye. 
This was by a 
fequeftrator on- 
ly quoufq ; the 
vacancy was 
fupplied, and 
the bill dif- 
mifftd. 
Cited for the 
plaintiffs, Bp. 
of Norwich #c 
3utler v. Each- 
ard, Triri. July 
9, 1 71 3. Chan. 
Ca. rgjt. Pern. 
v.QMfirfd. Vide 
I Mod. t$ 9, 
&c. % Mod. 
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he county of EJJix : the defendant demurs, for that it does not 
appear, that either of the plaintiffs had any tide 1 and it was 
i nil fled upon by the counfel for the defendant, that (now, fince 
the divjfion of pariflaes) the Whole right to tithe was veiled in 
the re&or, and the bifliop had nothing to do with the right 
(even fince the ftat. Hen* 8. which relates t9 a vacancy) but only 
to take care that the cure be fttpplied* and the profits fequeftgred 
for that purpofe ; and the other plauitirT was only a fequeftera- 
tor, who as it appears by the form of the fequeftration, and by 
his own /hewing . in the bill, was only ae agent or collector; 
befides, the incumbent Barefoot fhould hdve been made a party, 
for poffibly, at this time, he may have recovered his right fen- 
fes ; and if he fhould exhibit his bill, a recovery now couM not 
be pleaded in bar of his demand;. Baron Price was of opinion, 
that no decree could have been for the plaintiff, if it had been a 
fequeftration during the vacancy, nor can there be in this cafe : 
But Page and Gilbert Barons were of opinion the bill had been 
well enough, if Barefoot had been a party, either in perfonor 
by his committee ; and the bill was difmiffed, but without cofts, 
the want of parties not being exprefly afligned as caufe of de- 
murrer. And mta* the words (" and for divers other caufes, 
&c'\) were not in the demurrer, as they fhould have been. 
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Attachment ^ 
rcfufed agiinft 
a perfon fubpee- 
naed as a.wit- 
nefs, who went 
away Wore he 
was exsnamtd. 



Pugh v. RoJJington. 

jD An officer of ttie navy office, was ferved with a Subpama 
"**' * to attend as a witriefs on the behalf pf the plaintiff; he 
attended two hours, and then went away before he was exa- 
mined, byreafbn whereof the plaintiff was nonfuired ; where- 
fore it was now moved, that an attachment of contempt mijjht 
go againft him ; bat this was oppofed, becaufe there is a proper 
remedy given in this cafe bythe flat. 5 EIi£. cap. 9. And per 
curiam, the motion was denied f . 

f But in the cafe of TnuMefome.r. Edwards, May 8, 1 719, this court 
in the like cafe grant/d an attachment, beoaufc an a&ioji was fo difficult 
and hazardous. 



Crojle? 
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Crojky v. Shadforth. Jan. 27. 4U . 

THIS caufe came on upon a reheating, but the petition was Reheating not 

for a rehearing upon the minits, and the decretal order permitted upon 

never was drawn up ; for which jeafon the court would not the minits. 
permit the * plaintiff to proceed, but ordered the plaintiff to * • J 43 
draw up the decree, and rehear upon that. But nota, there 
have been often petitions for rehearing on the minits only. 



Rex v. Norton. Jan. 28. 



an. 



1 
"KTORTON was committed to Lincoln gaol by a juftice of the not aifcharg* 
^ * peace, for aiding and affixing in the running of good* ; it one committed 
was now moved to diicbarge him out of gaol, upott an affidavit by a juftice for 
that- he was not concerned in the running the goods, and tha't he aiding in run- 
offered good bail : but the court denied to difcharge him with- nm & ?°.?*V, 

• • • » • a« r 1 \r 1 • ^ !_• upon bail, with- 

out giving notice to the juftice of peace, and alio bringing his J t not i ce to 

habeas corpus. * the juftice, and 

bringing his ha- 

Dodsr Bennet v. Treppafs &f aP. Jan. 31 b««corpu.. 

AN iffue was directed in this caufe, to try whether there had Books of for- 

been any variation in the payment of tithes, or fums of mo- mcrre&orspro- 

ney in lieu of them, for houfes in London, according to the ftat. du " d f up0I ? ff 

yjHen.t. It was now moved, that the plaintiff fliould pro^ ^ethe^JJ 1 *' 

duce at the trial the books of the former re&ors ; and although variation had 

it was objected, that thefe were properly private books, and the been, as to 

plaintiffs own evidence, yet as they had before been produced at fumi paid for 

ihe hearing of the caufe, and as the iflue to be tried is to in- ? t ^?fJ) Qllf<,i 
form the* conscience of the court, the jury ought to have all the 
light the court can give them : io per curiam^ the plaintiff was 
ordered to produce thefe books at the trial. 

*' P. 144 
Lafco &f al . v. Moys. aa4 . 

AFTER ths bifl was filed, and the Subp*n* tafcen out and One of the 
ferved, but before the return thereof one of the plaintiff* ^^/^V 
dies 1 the other plaintiff* without reviving, tajces out an attach- \^ % without* 
nient, and it being in the vacation-time, tfce defendant could reviving ; if 
not apply to the court, but was forced to put in his anfwer : it the fuit be a- 
v/as now moved on the behalf of the defendant, that the anfwer bated, the de- 
ohtained from him in this manner might be taken off the file, for f c ^ aD j^l!I ^ 
there mud be a bill of revivor, unlefs it appears that ail the mat- f t His at the* 
ter in demand by the bill furvives, which it did not in this cafe, hearing. 
But the court would not do it, for they f aid, if the plaintiff is 
irregular, and the fuit is abated, the defendant will have the 
benefit of it at the hearing, 

G 2 dole 



in London. 



feill by a vicar 
for tithe, her- 



be Term. S. tfilafii, if if 
Goole Clerk v. Jordan &f al\ Feb. 6. 

BILL by the vicar of Eynjkam in the county of Oxford for fi< 
years tithe herbage and furze, of a clofe called Amberry 
base tad furse. a ^ as Hanborou^h tlofe in the parifh of Eynfham ; the defendants 
infilled, that they did not know that the viqir was intitled to 
thefe tithes,- that they were informed no tithes thereof ought to 
be paid to the vicar ; but that the great tithes, herbage, and 
furte, (if any was due) belonged to the impropriator ; and then 
fay, that it was part of the diffolved abbey of Eynjham, and 
exempted by the flat. 31* Hen. 8. The plaintiff made out by 
his proof, that the vicar was intitled to all fmall tithes within the 
parifh, that the great tithes were conftantly paid to the impropria- 
* P. 145 -tor, and gave* one inftance within thirty years of a competition 
with the vicar for the agiftment tithe of this clofe. The defen- 
dants proof was negative, that they never knew tithe paid for 
this clofe ; and although it was objected, that a vicar ihould 
have made out a fuller title to the fmall tithes, yet the court 
were of opinion it was fuffictent ; and decreed the defendant to 
account. 

John Butler and Elizabeth his wife againft Pere- 
grine Gajtrell, Efq ; Bachelor of Laws ■, Judge of 
the Conji/lory Court ofCheflen fob. &. * 

70HN BUTLER was libelled in the fpiritual court of Chef- 
ter for inceft, in marrying Elizabeth Lounds, who is the lif- 
ter of the mother. of Hannah Butler alias Berrington deceafed, 
who was the late wife of the fame jfo/m Butler, who in Mich. 
term 6° Geo. came and fuggefted for a prohibition, that his mar- 
riage with Elizabeth his fir-ft wife's mother's filler was lawful, 
ac per legem lewticdlem mninu prohibitum % and was lawful and 
good by the ftatute i and that although he had pleaded 'this 
matter, and offered to prove the fame, yet the defendant refuf- 
ed to admit that plea, and endeavours to diffolve the marriage 
contra divinam fententiam, in regis conttmptum^ exhmtdatio- 
nem\$ contra formam ftatuti. And upon hearing council on 
both fides the court ordered the plaintiffs to deciare in prohibi- 
tion, that it might come judcially before xhe court, and be de- 
termined in a folemn manner. And it was argued by Mr. £*«- 
bury on the fide of the defendant, that a confutation ought 
to be granted. 

The queftion that arifes upon this record is, whether the 
marriage of the plaintiff John with Elizabeth, who is his firtf 
r. I46 life's mother's fifter (mater ter a. i.e. aunt) be a marriage within 
the Levitical degrees. 

For that is the rule the temporal courts will govern them- 
XeJvcs by, if it be extra gradus Le^Mitales now fince the flat. 32 

Ren* 



lis. 



Prohibition. 
The marriage 
of a man with 
his firft wife's . 
mother's lifter 
is within the 
Levitkal de- 
grees, and pro- 
hibited, and a 
consultation 
awarded. 



Be Term. S. Hilarii, 1723. 

Hen.%. tap. 38. f they will prohibit where there is any proceed- 
ing in the fpiritual court to impeach any fuch marriage. 

But before that ftatute no prohibitions were ever granted, , 
but caufes matrimonial were intirely left to the jurisdiction of 
the fpiritual court, even after the ftatutesof the 25 Hen. 8. 
cap. z%.~ the 2S Hen. 8. cap, 7— and the 28 Hen. 8. cap. 16. 

Thefirft of which ftatutes enadts, that afeparation by defini- 
tjye fentepce in the fpiritual court lhall be without prohibition 
or appeal/ r. , . ' • 

But this R repealed by the zS° Hen. 8. cap. 7. (which is ftill 
in force) and adds, m the cafes mentioned in the former ftatute, 
" if carnally known^c'* ./ 

The 25° Hen. 8. cap. 16. makes good all marriages (not 
prohibitechby God 'slaw) where there was no divorce before the 
third day of November anno 26 Hen. 9. * 

* And even fjnee the ftatute 3a Hen. 8. the judges of the v * P. 1 47 
temporal courts liave yery unwilfingly granted prohibitions in ' 
caufes matrimonial (the reafon of which feems to be, becauft 
ijiarriages were originally of fpiritual contifance J ) and that if 
it was now res Integra^ they would not do it, but leave them to 
the decifion of the fpiritual courts ; and fo it appears in the cafe - 
of Harrifon and Dr. Burivell, as reported both oy lord Vaughan 
and Ventrisy and in the cafe of CWand Hilt% Vaugh. '364/ ■'> 

Bat as there have been feveral inftances of prohibitions gran- 
ted in matrimonial caufes fince the ftat, 33° Hen. %. that practice 
is now to be altered ; for it muft be admitted, that that ftatute 
has made tfie temporal cqurts judges of the Lewitical. degrees in 
confequence of thefe words, " that norefervation or prohibitf- 
" on (God's law except) /Kail difturb or impeach any- marriage 
" without the Levitical degrees."— rand that no perfons fhall be 
admitted to any allegation or plea in any fpiritual court, contra- 
ry to that a # of parliament. ; 

So that the temporal courts muft take conufance of what the 
Lru'iVcal degrees are, before they can know whether the pie* 
or allegation in the fpiritual court be without the Lrvitical' de- 
grees, or contrary to the aft of parliament. ' • " 

But ftill this teaves it as it was before the ftatute,^ as to all 
marriages within the Levitical degrees, and * therefore the ju- t P, 148 
rifdi&ion of the fpiritual court as 'to them ftill fubfifts j and the 

f The words of the ftat. 32. Hen. ft. cap. 28. arc-that no refervatioq 
or prohibition (God's law except) (hall trouble or impeach any marriage 
without the Ze-v.tual degrees. jVa/a, tjiis ftatute, as to precontracts, was 
repealed by the 1 Ed. fc'cap; 23. and by the 1 & * /*. tS* Jjjtf. cap* to- 
tally repealed y ljut by. the flat. I Eli*, cap. \, it was reyfyed as to fo 
nmch as.was nitf repealed by the ftat. Ed. $. 

I pe Cav/a Matrimonially Cutia Regia nonfe fntromittat, Jed in tor 9 Ec~ 
thjiajlico debet plaett urn terminari. Qra&on lib. 2. cap. *o, fo. 7. And 
fo it appears by the .ftatute Circutnfpetfc agatis y J 3 Ed. 1. T/bat the tem- 
poral courts (ball not noldplea of things auafunt ptere fpiritualia, vix.pre 
fornicathne, Adulterio y \*f bujufmodi. And Lord Coie, in % Jnfi. 488. in. 

Ms expofition fay», thefe are put but for example, but extend like wife to 

iuccft and folicitation of chaftity. . ' 

1 temporal 
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teipporaJ courts, whenever they find that the proceedings in the 
fpiritual court are in relation to a marriage mritfcn the Levitical 
degrees, never interpofe, but leave them to that jurifdt&ion 
gqr had before the fiat. 5a Hen. 8.f fo that it brings it to 
what (was before fa id) is the queftion in this cafe, viz. 

Whether this is a marriage within the Levitical degrees or | 
not ? ! 

This propofition may be laid down that will not be controver* ! 
ted — that divers marriages, which ate not exprefly fpecified ei- 
ther in the 1 8th or aoth chapters of Leviticus, or in the ftat. of | 
the 3X d or any Other of the ftat. of Hen. 8. (mentioned before) 
jet are mod certainly prohibited by the Levitical law and con- 
sequently by the ftat. becaufe they come within the fame de- 
gree, and consequently fall under the fame reafon as thofe ex- 
prefly prohibited. 

Of this, many mftances may be given : 
# P. 140 *'• F° r *hfi foa to marry the mother is within the exprefs pro- 
hibition. 
, But for the father to marry t^e daughter is not exprefly pro- 

habited* but is in con&quence, as being within the degree pro- 

&. The marriage of the nephew with the aunt is within the 
, exprefs -prohibition. 

gut the marriage of the uncle with the niece is only implied, 
a§ being within the fame degree. And many more might be 
put. 

All which fall under this rule of prohibition in 2 Injl. 684. 
Quia tandem hahwt ratiottem prcpinquiiatis cum eis qui mminatim 
prohihentur. 

Taking it therefore for granted, that marriages within the 
degree of the exprefs prohibition are prohibited by the Levitical 
law, and that the ftatute makes no marriages good, which are 
within the Levmcal -degrees, it remains next to be confidercd, 
which rule in the Levitical law extends to this cafe. 

And it is this prohibition in the 1 8th chapter of Leviticus, 
verfe 14, Thou /halt not uncover the nakednefs of thy father* 
father, thoujhalt not approach to his voife ; Jhe is thine aunt\. 

' ^ i And even at this time the loyalty of marriage is to be tried by the 
bifhop's certificate upon an iffue accoupled in lawful matrinjpny or not, 
as in dowtr, appeal, Ufr. though xheja&uw of marriage is to be tried by 
a jury. 1 Inj. 13^, <?. 

\ The general prohibition in the 6th verfe of the fame chapter is 
■* N<me of you ihail approach to any that is near of kin to him to unco- 
** tot their nakednefs. 1 * And Vinnius injiis comment on JufwiantJnJli- 
tutcs, Amfitr dam Edit. 1665, f°» 5l>f a y s *> Quo gradu quifpiam ep cognatut s 
marito, to gradu ejje affinem uxorl, \Sf quafi cogn*tiau y t5* contra.— And in fo. 
51, ^d Col. In univer/um etiam dicendupt videtur , eofdem gradus ajfinitat'tsfro- 
bikhoj cenfer* debt re t qui prohibit'* funt in lOgnitionc—Et propojitioncm illam 
Xm/f. x8. *>*r. 6. Ap proximam Sanguinis soi nemo accedat, 
otiam ad aSmes qui pro confanguingis funt pcrtinere, £c tarn late patere, 
^Udm late patet prohibitio inter fanguise jun#o§. 

That 
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That reafon extends fully to this cafe ; tlic wife of a father's 
Brother is an aunt (not in confanguinity but) in affinity only. 

The firft wife's mother's fifter is arfo an aunt in affinity, the 
degrees are equally diftant, whether we compute by the method 
of the civil, canon, or common law. 

* And Lord Vaughan fays, m the cafe of HHl z.nAGood y fo. # p 
308. that the near of kin to the* wife's near of kip are prohibited * * 

by a fecond general law deduced from this verfe of Leviticus. 

It will not be difputed, but the mother's fifter is near of kin 
to the daughter, who was the firft wife. 

The next confideration is, how far the judges of the courts 
of law have extended the rules laid down in the Lrvotica! law, 
as to comprehending of cafes not exprefly prohibited therein ; 
and here it muft be owned, that the cafe now before the court 
is not to be found exprefly determined ; what this is to be impu- 
ted to, is not very clear (fince it is a cafe which muft have fre- 
quently, happened before) unlefs, that when prohibitions have 
tan moved for, they have been denied ; and then there is no 
entry made of fuch motions ; and if this fuppofition is true, then, 
it may be argued, (according to what is faid in HarJ. 457- J «Q> 

that want of precedents, where a thing may frequently happen, 
is an argument that the thing is not allowable. 

But however this be, and though there be no exp'efs resolu- 
tion of the cafe in queftion, yet it has been fully fettled by re- 
solutions which extend to the reafon of this cafe, and therefore 
conies under that known maxim, uki eadej* eft ratio, idem eft jus : 
As in the cafe of the marriage with the firft wife's fifter'., daugh- 
ter; mantfs cafe as reported by Moore fo. 907. a prohibition 
was granted ; tut/rr Cro.Eliz. 228, a confutation was gran- 4 Bac.Abr. 
te d ; and lord Vaughan.fo. 322. fays, a confutation was gran- a4*. 
jedin 1 that cafe, and therefore conceived, that * marriage with D £ U ?J 35 °* 
ms wife's fitter's daughter to be within the Levitkaf degrees, *• l S l 
though not Specified to be prohibited in the i$th chapter of Le- ' 
wicus. 4 Leon. 1 6. fame cafe. 

1 here was a cafe uf one Pierfon, againft whom a libel was 
exhibited in the fpi ritual court for marrying his firft wife's fifteVs 
daughter; and it was faid by lord Coke on Litt. 235 a. That 
a prohibition was granted in that cafe ; but that was plainly a 
ftiftake ; for lord Vaughan (fo. 322..) examined the record of 
that cafe, whereby it appears that a confutation was awarded j 
and in all the edition* of Co. Litt. fince the firft, that cafe is 
jetted. And in the cafe of Wmtty and Wathmfon, 3 K$h. 
°°°- that by order v>f the king and council that cafe was expun- 

In the cafe of HoivQrd v. &artett, Hoi. 181. the cafe of one 

wutington is cited, who married his firft wife's niece, for which 

*e was questioned as for an inceftuous marriage, and put to pe- 

, nance 
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aance by the high commifiion court, and bound from her com- 
pany, and then, died .: the widow came into court, and prayed 
her widow's eftate ; and it was refolved her widow's eftate was 
due to her, in as much as fhe was never divorced a vinculo 
matrimonii, though there ixias caufe.<— By which it appears they 
fliould have been divorced a vinculo matrimonii, for the omiflion 
of which only fhe had her ^dower. . ' 

Lord Vaughan, in his obfervation oji fhefe cafes, fo. 322. fays, 
that the marriage with the wife's piece is prohibited within the 
Levitical degrees for nearneis of kin to the wife,^— which reafqn 
fully takes in the cafe now before the court, the wife's mother's 
lifter being full as near o r kin, , as the wife's fitter's daughter. 

* P. 152 , * This point qt the illegality of the marriage with the wife s 

fitter's daughter has been eftablifhed by feveral j-.efolutipns fnj>- 
fequent to thofe already mentioned^ which, as they in a great 
meafure govern the cafe in. cmeftion, it may be neceffary to taie 
notice of. 

In the cafe cf {Port ley v. Watkinfon, 2 Lev. 254. 31 Car. %. 
a prohibition, was prayed to the court of York, where there was a 
fuit for a marriage with the wife's fitter's daughter : the court 
ordered the plaintiff to declare in prohibition, that the matter 
might come judicially before the court. Upon the argument pf 
that cafe Mr. Wallop, who was for the prohibition, gave up the 
point of the marriage of the nephew with the aunt, and a con- 
fultation was. granted, ut audivi, fays Leyinz ; but as it is re- 
ported in Sir fho. Jones 118. it appears a confultation was 
granted. 

f Ray pi. 464.. Watkinfon v. Mergatron, there a prohibition 
was denied per Warn curiam in the fame cafe to the court ofYorkl 
and' quare if this is not the fame cafe with that in Levinz. 

This point of maarying the wife's fitter's daughter came again 
to be debated in the cafe pf Swwling v. Nurfey, Lutzv. 1075. 
Mch. 15W. 3 Rtf. 361. but the judgment is i° Ann#. that 
was upon a general demurrer to a declaration in prohibition, 

* P. 153 where the only oueftion was as to the validity of that marriage ;* 

and after three feveral arguments, Lord Chief Juftice Trevgr 
gave the opinion of the whole court, that this was a marriage 
within the Levitkal degrees, and a confultation was gran* 
ted. 

f Tt " feid in this cafe, ", his fillers daughter y but it muft be intended 
" bis wife's fiflcrs daughter,*' for the other could be no queftion : and 
per curiam, it is a caufe of ecclefiaftical comifance, and though fometintfs 
prohibitions have been granted in caufes matrimonial ( yet if it were 
now res Integra, they would not be granted. . »• ■ • ■ ' *' 

So 



De-Tetm. S. Hilarii, 1723. 

So that It may be concluded this point is fully eftaJbliiHed by 
the repeated refolutions»of the courts of law, and that the cafe 
in queftion is not to be diftinguifhed from it, either in reafon or 
in the diftance of thedegree ; the mother's fifter is certainly as 
near of kin to the mother's daughter, as the niece is to the mo- 
ther's fifter; if the hufhand cannot marry the wife's lifter's 
daughter, becaufe he is her uncie, neither can he, as in this 
cafe, marry the firft wife's mother's fifter, becaufe flie is his 
aunt. If Jofm Butkr the plaintiff had married his laft wife firft ? 
and then married her who has his firft wife, -the then would have * 

been his firft wife's lifter's daughter, which is the determined 
cafe ; the marrying the aunt firft, or the niece firft, can make 
no alteration in the degree, or in the reafon of the things If 
thefe cafes are not to be diftinguiihed, then it may be fairly con- 
cluded, that the cafes above are (though not exprefs, yet in . 
the reafon of them) a full determination of the cafe now before 
the court. 

It may be argued a fortiori, if the marriage with the niece i ; 
unlawful, that the marriage with the wife's aunt is more fo ; 
for, by the civil kw, uncles and auncs are taken to be in loco 
parent urn ; and one of the reafons given why maVriages with the 
near. of kin are prohibited is, becaufe that fubje&ion which 
by nature is due to a parent, would, by the marriage of a man 
with his aunt, be fubverted, and ihe whp, before, was intitled 
to fome degree of fubjecYion by virtue of her parental rijrht, 
would, by fuch * intermarriage, become fubjeft herfelf, which * • '54 
feems incongruous^ and contra naturae or din em. 

If this cafe now in queftion was to be determined by the ca- 
pons, there would be no room left for difpute 5 for by the 99th / 
canon, none fhall marry within the degrees mentioned in a tabje 
for that purpofe ; and in that table the marriage of a man with 
his firft wife's mother's fifter is exprefly prohibited. 

Thefe canons were made Anno 1603, i° Jac. 1. and were 
confirmed and ratified under the great feal according to the 
Stat. 25° Hen. 8. caf. 19 and have* always been received here. 

As to the authority of thefe canons, and how far they art: 
binding upon the fubjeft +, MoarejS. Trin. 4 Jac. Sm':t/i v. 
B>rd -, in one point of that cafe it was refolved, that the can- 
ons of the church made by the J convocation and king without 
parliament, fhall bind in all matters eccleftaftical> as well as an 
a&of parliament. 

The cafe of matrimony is properly a matter ecclefiaftical, 
and of which their courts had originally the fole conufance $ 
and it is to be obferved, that this refolution in Smith v. Bird 
was but a year or two after the making the canons. 

f GoIJJb. Rep. Apptnd. 3. % Ze*t. 44- Gme V. Dr. Elliot. 

t Vaugban fald, the convocation, with tbe licence of the king, may 
make canons for regulation of the church, and that as well concerning 
{licks as ccclefiafticks; and fo is Lindwowf, 

In 
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In the carfc oV Corey v. Pepper, % Lev. izt. it is ftidf, tfca 

# p the canons made in 1 57 1, and thofe a° 7«r. 1 . being confirmee 
* • f 55 bythe queen and king, are good* by the Stat. 35° £fc*. ft. fo \&l\ 

as they da not impugn the common law or prerogative of the 
crown: they cannot be faid to impugn the common law, foi 
the common law did not interfere in caufes matrimonial, but 
left them to the jurifdi&ion of the fpiritual courts j ttor to im- 
pugn the ftat. • 3a Hen. 8- which has given connfance to the 
temporal courts only in cafes extra gradus te*v,ticales ; nor the 
prerogative of the crown, no branch of which is affected or 
incroached upon by this canon, which received itsfan&ion from 
the crown itfelf, being ratified under the great feal. 

Lord Vaugha*> in the cafe of H-arrifm and Dr. Burtvell (smd 
fo it is reported alfo in 2 Vent> ^6) argues, that this canon is fo 
penned, that it mnft be underftood that all the degrees are ex- 
prefled there, within <wfccA y marriage was intended to be prohi- 
tited ; and concludes, that Harrifons marriage (which was 
with the wife of the great uncle) was nQt prohibited, becaufe 
not mentioned there. 

And in the cafe of Hill and Govt?, $%% he again argues from 
the parochial tables, and concludes Hill's marriage (which was 
\ with the firft wife's filler) to be illegal, becaufe exprefly men- 
.frioned there, and fays, by a lawful canon, which is enough, and 
pot only fo, but by a canon warranted by a6l of parliament, the 
marriage of Hill is declared to.be prohibited by God's law, there- 
fore we mufl admit it to be fo. 

From this reafoning it is apparent that it was his opinion, and 
* that of the whole court (whofe opinion, he gave) that thefe 
Canons fo ratified, were binding upon alj the fubjecls, as well 
ecclefiaftrcal as lay 

* P. 156 * La(tly,an objection was taken to th^ dec!aration,that there 

is no exprefs averment that the marriage was extra gradus Levi- 
tcalts j for thefe words in the firft part of the declaration f be- 
fore the libel) " cumque matrimonium pr^did* inter-pr<etf:8* Je- 
" hunnem &? Eizabetham fait & eft malritwnium extra Leviti- 
*' tales gradus " are only by way of recital, and do not amount 
to an averment. But * notwithstanding this objection the court 
this day gave judgment (upon the merits of the queftion before 
them) that this was a marriage within the LetJittcal degrees. 

Lord Chief Baron Eyre faid, if a man cannot marry his own 
aunr, he cannot marry his wife's aunt ; and if there be aunt 
and niece, and a man marrries one of them, he cannot after- 
wards marry the other ; let him marry wlrich he will firft, it 
makes no difference : and he thought the cafe of marrying the 
firft. wife's mother's fitter a much ftronger cafe, and faid the cafe 
of $no<uil'irtg v.Nurfey was a proper foundation for the court's 
prefent determination ; but feemed to think, that the parochial 
Ublei were not binding upon the hity. 

Baron 
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Baron Price : I.aro <|f the fame opinion, that this is a marri- 
age within the Levit col degrees, and that this cafe is not to be 
diiYinguiihed from the marriage with the firft wife's niece. 

Baron Page : I am of the fame opinion, and there is no dif- 
iercnqe, whether you marry the aunt .firft or the niece firft. 

* Baron Gilbert: I am of the fame opinion. The ftatute has # p ..- 
fct the hounds to the fpirttual court, which are the Levitical * ** 

degrees. 

The Levitical computation is the fame as the civil law com- 
putation : by the law of God a marriage in the third degree is 
inceftttous, and all marriages within the third degree have been 
conftrued to be within and prohibited by the ftatute ; and the 
canon goes fo far as to fliew the fenfe of the church of England 
as to the expoiition of the Levitical law. And per tot" cur% % 
con filiation was awarded Feb. 8, 1723-4. 

Sittings after Hilary Term, 175,3. 

Janfim v. Bury fcf a?. **»- 

THE late Lord Chief Baron Bvry had feveTal brothers and IMnlmtiaii, ' 
lifters (Tome of the half; and fome of the whole blood; ^p^and ^ 
who all died in his life-time, all leaving feveral children ; and when per ftir- 
now. upon a bill exhibited for the diftribution of his eftate, it was pes. 
decreed per tot am curiam, that the diftribution ihould be per ca- P rec - in Cafl * 
pita, and not perfilrpesf ; for now they do not take by repre- }J a !5j at f 
fentation, but as next of kin to the imeftare, by virtue of the Ca A {, r °" **" 
flat. zz° W 23 Car. 2. But if one of. the brothers or fitters of s.Cafe. 
the Chief Baron hadfurvived him, the children of the reft muft j P. Win. 25, 
have taken only by reptefentation, that is to fay, per flirpes ; 595- 
andthecafe in this court* between Wall and Theedham was 3 **• Wm - 5<>- 
cited, which was 2Sth June 1711 ; Dr. Wall the inteftate had *^' # \\{\ 
two fitters, &ufanna Sumpter of the half blood, who left Samuel ; Coke'* Inft! 
Elizabeth of the whole blood, who left John, Mary and Dorothy ; Harg. 
both the lifters died in the life-time of Dr. Walk his wife as Edit. 238-24*. 
adminiftratrix preferred a biil for direction in the diftribution ; * P« 158 
and the court decreed one moiety of the inteftate's eftate to the 
wife, the other moiety tp be divided into four parrs, one part 
for the ifliie of Sufanna, and three for the iflue of Elizabeth ; 
and no diftin&ion was made between the whole and the half 
blood. 

\ The fame point was determined Mich. 1688, before the judges de- 
IrErurs, that diftribution ihould be per capita, and not /*#•/?<>/«, all the ' 

o'.vi flock being gone ; for they claim the next of kin, and not by repre- 
fc # ita?ion ; aliter^ if any of the old ftock had iurvived. Clatlfon y 
Sj Mima*, 

— At 
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At Serjeants Inn, Feb. aa. 
Barefoot v. Fry. 



petual after five 
efe&ments and 
two bills in 
equity. 



* P. 



'59 



Injnnaion per- *T"\HIS was a bill preferred for a perpetual injunction to quii 
~" ""' f - ^ J^ ct the plaintiff in his poffeflion $ the defendant Fry having 
brought five ejectments, and been nonfuited upon full evidence 
ia three of them, and had verdicts againli him in the other two, 
and having alfo brought two bills againft the plaintiff, one it 
chancery, and the other in this court, which w*re both difmiflfi 
ed, and the cafe of 7 he Earl of Bath v. Sherwin, coram Lord 
Copper, in 1709, upon an appeal to the houfe of lords, where- 
in a perpetual injunction was decreed, was cited* 

Mr. Ward of counfel for the defendant f aid, that this was the 
firft inftance of attempting to obtain a perpetual injunction upon 
ejectments brought at law, and that courts of equity have neves 
decreed it, but upon aniffue directed, and not upon ejectments. 
* Lord Chief Baron Eyre : at law a man could not bring the 
fame real action twice for the fame thing 5 but now, ejectments 
being introduced in the place of real actions, he may bring ss 
many of them as he pleafes at law ; and this is a reafori why a 
court of equity fhould fettle and quiet the rights of people, and, 
after fo many trials, grant a perpetual injunction ; and per to- 
(am curiam, a perpetual injunction was decreed. And Baron Price 
faid, that fince the decree in the houfe of lords in the cafe of The 
Earl of Bath and Shervrin, it had been ufual to grant injunctions 
perpetual underfuch circumftances as are in the cafe now before! 
the court. Baron Page faid, that in the cafe of Shirwin he 
claimed under a voluntary deed, which occafioned fome doubt 
before the decree by, the lords ; but the plaintiff in the prefent 
cafe (it appears) is a purchafer fof a valuable consideration, fo 
there is no doubt at all, but tfyat a perpetual injunction ought tft 
be decreed in the prefent cafe. ' < : . 
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Beardmore v. Gilbert. Feb. 21, 1723- 

THIS was a bill brought by the impropriator for the tithe 
of Forlty and Oakmore in the pariik of Afford in the county 
of 'Stafford ; the defendant in his aniwer*m(ift$/thai the ground', 
for which the tithe is demanded, is heath and barren ground; 
and exempted by the flat. Ed. 6. for feven years ; but he ad* 
mits by his anfwer, that it was wood ground which had been 
grubbed up ; and therefore the plaintiffs counfel infifted it ha;i 
yielded profit before, and was not barren ground' within the 
meaning of the flat, of Ed 1 . 6. This came on upon bill and ar.- 
fwer, and it appearing from the defendant's own a^miflion, 
that it was wood ground grubbed up : per curiam, the defen- 
dant was decreed to account. 
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ILL of revivor both for the duty, (which was three pounds Bill of revivor 
fix flailing* aiid eight pence; for tithe milk and Rafter offer- for duty and 
IngsJ *nd cofta, againft the defendants as executors to the de- ^JSfldeto? 
bdant, who died after the decree, "but before the cofts were font's \\{ Cm * "^ 
axed ; ano} therefore it was objected for the defendant, that the Ante PI. 71. 
rods not being ascertained in the life- time of the party by taxa- a Chan. Rep. * 
tion, there could be no revivor for them now : But per curiam, n Temple w. 
although there can be no revivor for cofts alone; yet there may Sij' ^. b ' 5 ' 
be fur the duty and cofts ; and decreed accordingly. 

Nota, in Stacctario, all the inrolment there> is the entry .*-*- 
AVa, there can be no fubpana jcire facias until the decree be en- 
tered. 
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Finch C? v. Maijiers fcf al\ April 7, 1724. 

"DILL by the redor of Winwick in the county of Lancafter for M" 1 ™ oi ,d - for 
** tithe grafs cut and made into hay * one defendant infifts, J^' 8 J £ r 
that he and all thofe, fefc . ih an ancient mefluage called Ne<wha } l> hay* and fmall 
and the demefne lands thereunto belonging, containing fixty- ^ithes, allowed, 
eight acres, two roods and eighteen perches, in Ajhten within ^ 
the faid parifli, have iminemorially paid a mddus of a penny at 
Eafler annually in lieu of the tithe hay growing on the premif- 

Another defendant infifted upon a modus of twenty-fix (hil- 
Jingsand eight pence for hay, fmall tithes and Rafter offerings, 
for an ancient tenement called Brynn and Grapvuoid, containing, 
fix hundred and twenty- five acres. ' 

It was objected for the plaintiff, that it appearing by the proof 
ia the caufe that this payment was for hay fas a fmall tithe) ' 
therefore hay made from * grafs being in its nature a great tithe, * Pi l6l 
it muft be intended that this hay penny was for {Something elfe, 
and the ancient import of the word f hay or haw was an hedge 
trfome fmall inclofure belonging to an hpufe ; it was alfo ob- 

t Salmon, i* Vtri^ (Haia) Sepes, Sepimentum, Parcus^ life. SHnme/* 
Did. Verb. (Haw) i. e. Agellulus juxta Domum, &c. Junius, Di&. £tym. 
Anglo-Sat, (Haw Catttianis) Agtllat Domul jaccnt IP* circumfeptus , &c. 

jtcled 
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jetted to this and the other nfodus, that they were uncertain, 
could not be fuppofed to have a reafonable commencement; 
and* jdly, were liable to fraud % fot if all the 4 land was turnd 
into meadow* it would pay but o*e penny : but notwitfl 
(landing thefe objections, both thefe modus ■$ were allowed fei 
curiam. I 

' Roupr v. Atkinfon. Mary 4, 1 724. 

A LEASE for a term of years was afligned to truftees before 
marriage, in trail that they fkduld make leafes for the be- 
nefit of the hufband and wife ; after marriage the hufband and 
wife afflgii to Sparket irv consideration of building the premifes j 
Sparke affigns to Atkinfon for a valuable confideration. i 

The hufband being dead, Mary Roupe his widow brings a 
bill againft Sparke and Atkinfon to be relieved againft tbis leafe 
made during the coverture, no fine having been levied. And 
nota 9 this bill mud have been difinifled as being proper at law, 
but that the defendants had filed a crofs bill to be quieted, and 
for an injunction. i 

It was infilled upon for the defendant in the original bill, 
firfl, that this leafe being afligned by hufband and wife, who 
were Ceftuy queTrufts, * fliould bind in equity as much as if it 
had been by the truftees. Per curiam, if the truftees had been 
parties, they fliould have been decreed to have* executed the 
truft to the defendants, purfiiant to the aflignment of Ceftuy qui 
Truft. 

2dly, It appeared that the plaintiff was prefent often during 
the rebuilding, and took no notice of her intereft ; but this ap- 
peared to be only durirfg the coverture. 

3dly, It was faid that the plaintiff, after her hufband's death, 
had affirmed the leafe by accepting the rent ; but this was not 
maxle out in the proof. 

For the plaintiff it was infilled, that flie had both the law and 
equity on her fide, which ought to prevail againft equity alone, 
for the defendants do not pretend to law . 

Bat to this it was anfwered, that the truftees are truftees for 
the defendants, who have the equitable intereft 

Upon the whole, per curiam, the original bill was difmifled. 
and an injunction was decreed upon the crofs bill j and/f 
Lord Chief Baron Eyre, Sparke is a purchafer fof a valuable con- 
fideration by building, nor does it appear he ever had notice ; 
but if he had, I fliould have keen of the fame opinion. 



Chambin 
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Chambers v. Rcbmfcn. Mzy 6, 1724. J 35 . 

THE defendants anfwer was referred for fcandal, and was Colli, in what 
reported by the mafter to be fcandalous, and the plaintiff's manner taxed, 
cofts were ordered to be used $ the plaintiff in die taxation of J* hen . ^ *"" - 
cofts had allowed to him feveral Items, of twenty -one pounds f^^ Q jL 
fix ihillings, and three founds, as fees given to counfel, al- 
though he. did not pretend that fuch fums had been really given ; 
but it was a 11 edged, and fo admitted now, that it was the con- 
ftant method ill Chancery to allow cofts in this manner by way 
of damages and faris&Qkm to the party for the fcandal : the 
whole, in this cafe, that was thus itemd to counfel, amounted 
to fixty pounds, which, this day, the court would not alter, ' 
but, upon the 8th of May, they thought it too extravagant, and 
reduced k to forty pounds. 

Hex v. Mann. * 34 * 

7' AY and Dbwfezrc receivers general of the county of Hun- Extent cannot 
t'wgJon, the two Norcotis fbankers,J were fecurities for them *> c antedate*, 
in a bond to the crown. The king's money was returned up 
by Jay and Dovufe to the Norton*, to be paid by them into 
the Exchequer ; the two Norcotts afterwards became bank- 
rupts, and upon the 4th ofQBober J* Geo. a commiilon of bank- 
rupt iffued againft them, and upon the fame day Mann was 
chofen aflignee, and an affignment was made to him by the 
commiffiOners of the eftate and effects of the Norcotts. 

The receivers Jay and Dovufe on the v 5th of Qftiber 7? Geo. # p ^ t r 
obtained a fiat (dated that day) for an * extent againft the two " * 

NotcottSy their own fecurities, which was tefted the 6th of Ode- 
far, which was irregular, in that it fhould have been only to 
find debts ; and finding that the affignment of the commiffio- 
ners was prior in time to the Tefie of their extent, they procured 
a new extent, which was tefted before the affignment,. viz. the 
6th of July before. 

Whether'this extent, thus antedated before thenar, was not 
void, was, (by way of motion) twice argued before by feveral 
counfel on both fides, viz. Nov. 18, 1720,. and May 22, 1723, 
when the Barons were equally divided. 

And this day, May \2, 1724, this matter came on again 
before the court, when the queftion was, whether the antedat- 
ing this extent fliould not be taken advantage of by pleading, 
and not determined upon a motion : It was objected to pleading, . 
that it would ^e averring againft the fiat, and that this was jiard. 2 , J 3 " 
matter of irregularity, and not erroneous: but per curiam, it Con. iSid- 17a. 
was ordered to be pleaded to. Mr. Attorney General demurred ii Lev. and. 
to the plea, and afterwards in Hlary term 1726, it came on « Mod. Bayley 
figain to be argued by Mr. Booth pro rege, and Mr. Strange for v ' Bunalnfr 
*he defendant, and then the court (as I think) feemed againft 

. antedating 
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antedating the extents, but adjourned the matter without giving 
any judgment, only they all now faid, this was a matter of 
irregularly, and not of error, and ought to have been deter- 
mined on motion. The plaintiff feeing the court incline agaicft 
antedating the extent, fubmitted (ut audhri) f. 

* At the Sittings in Middlefex. 
Palliferv. Ord. May 13, 1724. 

DEBT was brought upon the certificate of the commiffioncr? 
for ftatirrg the debts due to the army purfuant to the flat. 
6 U Geo. for one hundred and five pounds eighteen rtiillings and 
feven pence farthing, certified to be due to the plaintiff, for 
which the ftatute gave an action of debt upon a demand made 
and refufal ; in proving the demand, it was, of one hundred 
and five pounds eighteen fhillifigs and (ixp^nce farthing, inftead 
of feven pence farthing, which varied from the fum certified. 
Lord Chief Baronf Eyre (before whom this caufe was tried) was 
of opinion, that this certificate was inths nature of a judgment, 
that it being a debt thereby reduced to a certainty, and the 
demand being of a different fum, it was fatal; and thereupon 
the plaintiff was nonfuited. 

Notat the plaintiff gave -an authority to Moore his attorney to 
make the demand, or to authorife any other perfon to do it, 
who accordingly executed a letter of attorney to another to do 
it ; fo it was objected for the defendant,- that a naked authority 
could not be delegated : but the Chief Baron was of opinion ir 
might, by exprefs authority for that purpofe, otherwife not. 
Com. Rep. 84. Ld. Harvr. Cas. 150. 

* Mitchel v. Soaper. May 18. 1724. 

TRESPASS. Verdict for the plaintiff, quoad Tranfgrejfm 
cum AveriU fcf Sepiumt$ Fenfurarum Fradion Projlratm 
& Divul/ion, that the defendant was guilty, and a penny da- 
mage*. The judge who tried the caufe had not certified as the 
ftatutes 2 2° &* zf Car. 2. cap. g.fecJ. 156. and 8° ^ 9 IV. 3 
cap. lo.fefi. 4. direct j and how it was moved, that the defen- 
dant fliould have no more cofts than damages, here being no 
word which amounts to an afportation, nor any voluntary tfef- 
pafs Certified, and dwulfton did not in itfelf import either > ami 
of that opinion were the court - f and the plaintiff had but 6ne pen- 
ny cofts. 

t 7""' a 5. « 7*°\ *<* v. VaniittiUnk, per tota* curqtn, an extent can- 
not be antedated. 
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At Serjeants Inn in Chancery Lane. 
Qfyver fcf*/?. Elfc Tmng. May 31, 1724, ts7i 

ALTHidUGP the rule is, that a feme covert, in theab- Feme Coven's 
fence of her huioand, muft anfwer by her guardian ( that anfwer without 
there may be fomebqdy anfwcr^ble for the cofts) yet upon an JJ t te4" t*"be "" 
affidavit made, that her huuS.ind, fince he entered his appear affiled in a cafe 
ance, was run away, and could not be found; that (he had ofncceffiiy. 
applied to all her friends and acquaintance to be her guardi- 
an, but (hat all had refufed, becaufe fhe could not give te- 
cum jr to uidenlnify the'n againft the cofts ; in this caie of ne- ' 
ceflity the court gate leave lo fjle her anfwer without a guar- 
dian; 
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Granjlade v. Baker. June 4. %%%. 

IT was ordered ftr curiam, upon the motion of Mr. Foley \ Writ °* affif- 
that tjie fequeftrators (nominated for not performing a de ? n 7 B 1 *"'** 
ciee) might fell fc much of the eftate, as appeared by their t ^Xha"W 
certificate they had fequeftered ; and alfo that they fhould been oppofed. 
have a writ of aiiftance to fequcfter the reft, it appearing by See exchequer 
their affidavit and certificate, that they were oppofed in fuch ordcr »' 
fequeft ration. It was moved by Mr. Edlyn in behalf of two ' Y crn ' l *°* 
perfons, that part of the eftate fcqutftered belonged to them, 4 * 
and a leafe was ofFeren" to be produced : bu: per curiam, we 
will not «nrer into the title upon motion, but they muft go 
before the mafter upoi peril of cofts. 

Couljten V.' Ritfard/bn. Eodcm Die. aj*. 

UPON arguing exceptions they were allowed ; whereupon v?on erccptJ* 
the plaintiff obtained m order to amend his bill without on& miiov ed, s 
colts, he amending the * defendant's copy; the defeldaat, Pontiff had an 
without waiting for the amendment, put in a further anfwev t ^iJhouTcofts j 
and then moved to dufolve fhe injunction upon the coming in . defendant, 
of hisfecond anfwer : but k was moved for the plaintiff, that without wait- 
this anfwer came irregularly before he had amended his ingforthea- 

mendmeut, 
* puts in afceond anfwer. 

« H bill. * **• 160 
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bill, andit appeared (although -delay on the plaintiff's fide 
was fuggefted) that the plaintiff offered to amend his (the 
defendant**) copy - and the court thought themoft proper 
method, in this cafe was, for the plaintiff, to take exceptions 
to thefecond anfwer, and to turn the whole amendments into 
exceptions ; and the order for fhewing caufe why the injunc- 
tion mould not be diflblved, was enlarged. 

Shorter v< Scortin. Junii 5, 1724.. 



Witneffes eomS P^R Curiam, where a matter is referred to the matter to 
pelled by rule make his report thereupon, we will compel the witneffes 

to attend the (though they are" ft rangers) to attend by role, as they do in 
matter. the common pleas. 



Chambers v. Robin/on. Junii 6, 1724. 

WHERE a defendant fubmits to exceptions, or excepti- 
ons, on arguing, are allowed, (he plaintiff has a right, 
plaintiff amends ofcourfe, to amend his bill without cofts> he amending the 
his bill without j tt f an A~-*** „««~ » - ■ • 

eoftsofcourf* defendant s copy. 
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Gumley v. Burt. Junii n, 1724. 

ILL by the plaintiff as leffee of the vicar of ThiJIfawortb, 

for tithe of peas and beans fet and /owed in rows, drilU 

ed 9 hoe y d 9 and hand-weeded in a* garden-like manner y againft 
the leflee of the impropriator (the dean and chapter of Wind' 
for) as being a fmall tithe : tfce defendant inftfts, that a great 
part of the pari fli is converted into this method of cultivation, 
and that this tithe was never paid to the vicar, but always 
to the impropriator. Two cafes were quoted by Mr* Jimy 
rant for the plaintiff; firft, Stephen* v, Martin, Nil. 7 . W. 3. 
which was affirmed upon an appeal to the houfe of lords ; fe- 
cpnd, Nicholas v. JQlliot:. to which itvtas anfwered by ferje- 
ant Steven* and Mr. Wand for the defendant as to the firft, 
that it did not appear (in that cafe) the impropriator contes- 
ted it, nor what the endowment wss ; and as to the iecond, 
there was a proof of ufage by the near for forty or fifty years 
receiving tithe peas and beans, where Plough and Spade were 
ufed ; but where the plough only vas ufed, the impropriator re- 
ceived, them. And per. curiam, ihere being no endowment 
produced, nor ufage proved in tke prefent cafe, the bill was 
difmiffed as to the demand of pcaiaiul beans. 



Davies 
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Davies and Williams. Eodem Diei *« i 

LIBEL in the fpiritual court for proftor's fees ; Mr. Boo- Prohibition *• 
tie moved for a prohibition, which was granted ; for per jnJ 8 ^°fp C jftual 
curiam, where thee is remedy at law the fpiritual court ou^ht court foiproc- 
not to proceed, and this cafe depends upon a contract and re- tor's fees, 
tainer, which is triable at law. 

The cafes cited for the prohibition, 2 Ro. Air. 285. p* 3*7. 
3 Keb. 441. Hydev. PartrJge, Salk. z Keb. 8.0, 845,— Mr. 
Welden again ft the prohibition cited Regift. 53. 2 \ Ro. Rep. 
59. 1 Mod. 167. * 3 Keb. 203. 4 Mud. 255. 1 Vtnt. 165. * P. 171 
March 45. 5 Af<u/. 238. 

Phillips v. Symes & tiP %f $ contra. June 15. *44 

BILL by the reftor of Stoke Abbots in the county of Dorfe* Modus of 8d. 
(among other things) for the tithe of furze, coppice and f«* * cow, and 

under-wood, milk, calves, . wool, and fruit, &c. of ear- 2 d,fo * a hci , fcr > 
j Ane ° for irnlk and 

C * calC 

The defendants infilled, firft, that no tithe of furze ought 

to be, or ever was paid, jdnlefs"it was fold ; 2dly, nor any 

tithe of coppice or under-wood, if cattle were depaftured 

where the wood grew ; 3dly, they infift upon a garden penny 

for the produce of the garden ; 4thly, upon a modus of eight 

pence for every cow, and four pence for every heifer, in lieu 

of the tithe of mik and calves of fuch cow and heifer ; 5thly, /^ nte p] # ^ 

that three ^hillings and fpur pence was payable for every fcore 

offheep- (horn out of the parifh, and fo proportionably for a 

lefs number than twenty, or for a lefs time than a year, for 

the wool and lamb of fuch Iheep. 

Nota. the defendants omitted in their anfwer to fpecify the 
day whereupon the faid refpeftive modus's were payable ; and 
therefore tofupplythat deleft, they exhibited their crofs bill 
to eftablifh thefe modus's, and alledged the fame to be payable Cro. EL 563. 
ix F after ; and alfo to compel the reftor to keep a bull, which, .Moore, 355. 
by cuftom, he ought to do for the ufe of the pai ifhioners, and Bul ! * r *• p * 
fd was admitted by the defendant to the crofs bill. 7 3 * • a 

* Upon hearing both thefe caufes together it was decreed per ' ♦ p. 172 
curiam, firft, that the defendants ought to account for furze, 
and coppice and under- wood 5 for the defence, as to thefe, 
amounts, in effeft, only to a non decimando. 2*ily, that al- 
though the plaintifftin the original caufe had a Tight* to a de- * 
cree for tithe in kind, becaufe the defe dantshad omitted the 
day on which the modus's were payable, yet now that deleft 
was fupplied by their crofs bill, both caufes being now but as 
one ; and it would introduce great inconfiftency in the decree, 
if the modus's (hould for rhat reafon, be adjudged void in the, ' 
friginal caufe, and eftabh'lhed in the crofs caufe, provided 

H z they 
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they arc good in other refpedt;. 3<Uy, the garden penny was 
allowed. 4thly, the eight pence for a cow, and four pence 
for an heifer, were adjudged t good ; though it was objected 
that it was not good for' the milk and calf* for then it would 
be payable although there was no calf ; to which it was an- 
fwered, that then the four pence and eight pence would be 
payable, for it was payable for all the titne a cow, &V. pro- 
duces, which is only milk and calf. $thly, to the three (hil- 
lings and four pence for every fcore of (heep (horn out of the 
parifh, and fo proportionally for a lefs number than twenty, 
or for a lefs time than a year, for the wopl and lamb of fuch 
(heep; it was dbje&ed, firft, that this is too rank ; 2dly,'lt 
is payable for wool and lamb, though the lambs might be Fal- 
len before the (heep were removed, and tf\e tithe of lamb 
would be payable before ; sdly, there is great uncertainty, 
becaufe of the fractions which mighf arife, when a frqall num- 
ber wa* ohty removed ; 4thly, It is liable to fraud, for jjhe, 
parifhioner might repiove thejp out of the parifh for a little 
# P* 173 way * only, juft before (hearing-time, and then bring them 
back again. Totheffcobjefliops.it was. anfwered per curiam, 
we cannot take notice of this^nqr enter into the coniideration 
thereof; (fed quart de c\ft reafoiti) idly, It is payable at 
Eqfter % and is a fatisfaclion for all the wool and farnb before 
that time. 3dly, the fame objection might be made to arife 
from the fra&ion, where only a fmall quantity of wool was, 
and tithe in kind paid. 4 l ^7» If fraud appeared, as it would 
be taken to be, under the circumftances put in the objection, 
then the pariftiioner fhckild pay tithe in kind, as well a,s if they 
had continued in the parity to which the modus doth not ex- 
tend ; fo the defendants were decreed to account in £he ori- 
v : ginal caufe for tithe of the furze and wood ; but the, bill was 

difmifled as to the re(\, and the other rh/odus's were eftablifh- 
ed on the crofs caufe, and the defendant decreed to keep a 
bull purfuant to the cuftpm. 
Mo Jus of 3», But afterwards, Feb. 3, 171ft this 1 caufe came on to be re- 

4d. payable at heard, and principally as to the modusjpf three (hillings and 
Eaftqr or other- f our p ence f or every fcore of (h,eep (horn out of the parifli, 
fcore' of fheep* &*• anfl upon infpeflion of the crofs bill, the payment was 
ihorn out orthc alledged to be at Eajler, or otherwtfe when the Jheep flail he fold, 
parifli, is void, which being uncertain, per totem, ci/riam, this modus was ad- 
as uncertain in judged void. V'uU I Ro. Rcj>< i 38, 39. 2 Leon. no. Moore 
timeofpay- . ah q?# 

meat. > a « / 
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Laurence v. Jones. Junii 18. , ** 5 * 

# 

BILL by the vicar of Brochworib In the county of GUuceJkr Eafter offering* 
for tithes: ic was decreed per totam curiam^ that Eafter are due of com- 
otferings were due of /common * right ot two pence per head, *»onijgkt. 
unlefe it had been cuftomary to pay more ; that the vicar *• '74 
ought to have a decree accordingly, though there was no 
proof of Eafisr offerings ever having been paid, (there being 
a lay impropriator, j- who is not intitled to offerings, but be 
only who exercifes the {piritual function.) And it was faid 
by Baron Gilbert, that offerings were a compenfation for per- 
fonal tithes. 

Harrifpn v> Sharp tff Hurjl. Eodem Die. « 4 6. 

BILL by the pjaintiff as vicar of Granlbam in the county of Modus of is. in 

Lincoln, who therein demands tithes of lands in the vill of J*£ JJJjjr ^ 

Harrowby ; the defendants infifted on this modus, vi%. That pf'JJjgii 

when any of the inclofed pa (hires in Harrowby were ploughed, w jd. 

and fown with corn or grain of any kind, or laid for meadow, Ant* PI. %s* 

and mown and made into hay, tithes in kind were paid to **}\ 6 i 7 ' 

the re&or ; but when eaten and depaftured with fheep or cat- r c £1^ ""fa " 

tie, then die occupier paid to the vicar one (hilling in the pound 4 ' - 8 o". * 

of the yearly rent or value thereof, and no more, upon fome Ld. Rayfti. 

Jay after Micbelmae, yearly, in lieu and fatisfa&ion of all tithes 1161. 

whatfoever : per opinmioncpt totius curia, this modus was ad- 5 Bac . Abr. 83. 

judged upon the authority of the cafe of Startup? and Dodde- W ^°^, l, * - " 

ridge ; and therefore gave no opinion upon the uncertainty * * m * 57 *" 
of the day. 

# P. *7S 
f Snowball v. VictrUm Junii 22. **?• 

A Judgment was obtained at law in an <*JumpJ!t 9 upon an Evidence *d- 
abfolute promifibry note for fifty pounds againft the mjtted, that 
plaintiff Snowball who brings his bill to be relieved, fuggeft- J^l^Mei 
ing the note was really agreed to be conditional, viz. ** that bcforcitt law. 
" unlefs Ram's infurance rofe to one" hundred pounds per cent. 
u I (the now defendant) give you my word I will never trpu- 
* ble you for the money." 

It was objected by the defendant, firft, that the plaintiff 
ought not to be permitted to enter into this evidence now, be- 
ranfe he might have done it at Jaw, either upon the general 
i'lue, or by pleading fpeciaHy. Parol proof to 

Secondly, that the plaintiff ought not to give parol evidence explain the in- 
to prove the mm of a note in writing under hand. tcnt of a notc * 

•f The reporter himfelf puts a f**r* upon this* 

But 



lit. 
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But £*r jf »r/<?m (dulitante Ejn Chief Baron) the plaintiff 
vras permittecf to go jnto*thts evidence, and was relieved ; 
and Baron Price faid he could not diftinguifh this cafe from 
ttiat oi Lady Clurgt$ v. Wtllami in this court, Feb. 20, 1723. 

Murriet v. Zjm fcf 47#'. Junii 23, 

THE defendant moved for liberty to anfwer without his 
wile, Upon an affidavit made that (he declared ihe (hould 
not anfwer with her huftnnd, but that Ihe loved the p'ainnff 
better, and would Hand by him; which was ordered accord 
dingly. ' ..,.•«.• 

* Sir Edward, Blacket v f Doftor Finney. Junii 25. 

BILL fuggefted tjiat there was a modus/ of four pence per 
fcore of all (Keep going on Gayer field in the parifh of Ay- 
ton in the county rf Durham* in lieu of tithe of Iamb and wool; 
that the defendant libelled in the fpifitual court for tithes in 
kind ; that the plaintiff moved for a prohibition in the court 
of pleas in D.rhamy but permitted a copfultation to go, and 
depended on relief in this court and prayed to have the mo- 
dus eitabliihed : the defendant Doftor Finney infilled there 
was no fuch modus, but that the four pence was in lieu of 
the milk of the ewes, which was ilfuaf'in that country. 

Now upon motion for ah irjunftion to the fpiritual court 
the defendant's council infUted^thar'this was proper matter 
of fuggeftion on a prohibition ;' and a "To the defendant had in 
the anfwer denied the ; Modus; but per curiam, there being 
fome difpute between the paries, whether 'the modus is as* 
alledged in the bill, and as the fpiritual court cannot try the 
modus, we will grant the injunftion f- 

# Holden qui tarn v. Weedan Widow. Eodem Die* 

T ,: IS was an informatton againft fhe defendant upon the 
ftatute ii° fcf 12 W. 3. for having lnda filks in her 
cuftody knowing them to be luch* whc»eby (he became liable 
to the penalty of two hundred pounds : there was a verdicl 
for the plain* iff, and now in arreft of judgment feveral excep- 
tions were taken to the information, t Over ruled. At lalt 
an objection was made, that this was no offence at common 

f June 6 , 1733, Salmon Uf aV v. Rake ReBor of Holcombein Cm 
Sotntrfet: .A like hill for eflab iffiinp mo-lus's, fome whereof the defen- 
dant admired but abfolutHy defied the moft and greateft of them ; and 
per totam curim Suuc\ though the , lainriffhere had rot put in a plea of 
the libel in the fpiritual court yet fince that court cannot try modu»'«» 
3nd the bill prays an eftablifhment thereof, an injunction was granted. 

' •■ ... Iaw f 



De Term S. TrlniWu 1724. 

Jaw, and therefore every thing ought to be (hewn in the In- 
formation to make it an offence within this aft df parlia- 
ment ; and though there was an averment that the commiffi- 
oners had appointed warehoufes, &t. yet they have not aver- 
red that there were warehoufes dill continuing at the time of p y er 311. 
the ieifu* e, or that fecurity was not given, as by the act is Cr. EL 749. 
directed: to which it was faid, that the defendant being to Hard. 117. 
have the benefit of them, it laid upon her part to fhew it. R»y m * 487- 
But per curiam, the sontra formam Jlatuti is only a conclufion ^^ Ci 'ill 
from the premifes, and they thought the cafe in Sir W. Jonc* % \ n ^ l ^ Am 
156.. Bedo v. not to be law : So much ought to appear in the a Kcb. 2*0, 
information, as to make this matter a compleat offence with- 129. 
ia the ftatute. Upon the flat. 5 Eliz. it nraft be averred in | w - 34^, 3°3. 
an indictment, that the defendant did not exercife the trade 4 Hawk P^C. 
at the time of the ftatute, although k is above one hundred 354> 64 '^ 4^* 
years ago : and upon the objection, that it did not appear 
that there were warehoufes continuing, or that the goods 
were not delivered out upon fecurtty, judgment was arretted. 
And Lord Chief Baron Eyre feemed to think, there was no- 
thing in the did in 61 ion between an exception and provifo men- 
tioned in 1 Ltv. 2$. 

# Ajt Serjeants Inn, poft Trin. 1724. # p> g 

Vernon v. Minjhull. *' t$l . 

THE plaintiff brought his biU L againft the defendant to be Bill to be re- 
relieved againft a judgment at law, upon a fuggeftioa lieved againft a 
and proof that two notes, which would have been a proper judgment at 
defence at Jaw, were mifiaid at the time 'of the trial, and fines ^mitur fug- 
that time have accidentally been found, whereupon the plain- gc ft ed WM a 
tiff was relieved, and an injunction was granted to (lay exc- proper defence 

cution on the judgment. at ltw * 

*": • ' 1 Vera. 176". 

At the fame Sittings. 
Sir Alexander Anflfuther v. Chrijlie* %s% 

ABIL was preferred by the plaintiff againft the defendant .^¥*£JJ as 
to beTeJieved againft a judgment at \wa by default % upon thc *V: 

a South-Sea contract for nine thoiifand four hundred and for- 
ty-five pounds for one thoufand pounds ftock, to be transfer- 
red on the 2 1 ft of December 1 720. 

The plaintiff by his bill fuggefted, that the defendant had 
not regjliered ;— was not poffefled of the ftock as the ftatute 
requires ; — that he had not tendered ;-*-that it was an ufuri- 
ous contract, two notes being given for one thoufand three 
hundred and fifty pounds for continuing the contract for three 
months. 

For 
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For the defendant it tras objected, that thefe matters were 
all a proper defence at law, and therefore that the plaintiff 
ought not to be permitted to enter into this evidence,' and that 
> there was no difference * rhit the judgment wa$ by default, 
for that it was the plaintiffs own negkecl. that he did not jplead 
and make his defence ac law, of which he ought not to take 
advantage. And it was alfo- infifted upon for the defendant, 
that fines here was a contract id writing produced, the plain* 
tiff ought not, by paroh, to give evidence that it was a eontinuance 
of a former contract : but notwithstanding thefe objections, 
tie evirt permitted the plaintiff to go into proof of the before 
mentioned feveral matters ; but afterwards an ifiue was direc- 
ted to try whether- the defendant was poffeflcd of ft<5ck as the 
ftatute requires. » '""■ ". •" ' • ; « 

Nta, it appeared in this eanfe there had been the mod 
{hameful fubornation of perjury that ever appeared to a court; 
Sir Alexander having, in his' own hand writing, didtattfd what 
his witnefies were to fwear» with a defeription of the defendant's 
peribn, time, place, fums, &c- -< ^ .'; ..... i ■•• * 
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Woodnoih v. Lord Cabham hf Gibbs his Tenant. 

AL * Y Impropriator prefers his bill for great tithe of the 
parilh olThornkorougb in the couaty of Buckingham ; the 
defendant infifted that there was a payment of fifteen (hillings 
and four pence to the vfear, in lieu of the tithes of the chan- 
try patfures (which: were in demand) and to prove this, pro* 
duced accounts of oner Edward €hapRn 9 who was Reward to 
the defendant's father, wherein there were entries of this pay- 
ment,; but it was •objected, for the plaintiff, that though a 
parfon'sor a vicar's book, (where ir appeared that payments 
were made) were evidence, yet never admitted in the cafe of 
him who has the fee : but per curiam / ' diffentiente Baron Price) 
even old rent rolls (where it appears payments have been 
Blade* fife.) are good evidence; and they ordered thefe en- 
tries to be read. . But note* by Bar on Gilbert they ought to 
■. * .. ... .- r t ';;.; ;»• . ... ^ ...•••• • be 
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V read, becaufe no better evidence ean be had; but if Ed- 
ward Chaplin had been alive, they ought riot. 

* iV. B. In this cafe itfeemed tp be the opinion of the court, * ]?. x8j 
that the payment of a modus to the vicar is good evidence 
)f an exemption againft the parfbn. 



Sgendler & a¥,v. Totter* Nov. ii 9 1724. ^ 



B 




at 



ILL to eftablifh a cuftom, whereby t^ie owners and occu- Bill to eftabtiQi 
piers of certain Jattds in the parilh of Tori Baldwin in the acu M the 
rounty of Oxford were obliged to keep a ball and boar for the ^^^^ 
ufe of the parifhioners : it was obje&ed at the hearing,' that a ^" uutvT '< 
cuflom which binds the inheritance of the lands can never be ; 
cftablilhed iri a court of equity, without the owiiers of the 
inheritance are made parties, as Queen's college (who were 
owners, &c.) ought to have been here ; upon which objec- 
tion the bill was difmifled per tot am curiam. 

ATo/a, alfd it was objected, that as to the occupier, ana c- 'ft g*j ffi g «SS9» 
tion on .jthe cafe would be proMn^^..- /?*,./ ' -v*^"^ 'Vr^'.'rlili' ™"' 

Williams v.' Elans'^ 

UPON the return of a refcous, the court upon motion for RefcojM, 
an attachment will make itabfbhiteat firft* as againft ftrachment 
thofe mentioned in rieretun^ fir^onniotioiu 

3fe«x Admitijirator cum Tejjtamento annex* ofBrom- ^ 

hall y. Lord Strafford Admini/irator of Sir ". 
John/on. 

MR. JW JPiV&mw moved on the behalf of the defendant Solvit ad diem 
for leave to plead to this adion, which was debt upon *"^" Ca ^I 
a bond (and appealed by the declaration to be twenty-nine "^ oiTan affi- 
years ftanding) Jilvit* ad diem and plihe adminijtravit ; but davit of the 
the court refuted to grant the motion, unlefs the defendant truth of thelaft 
^ould make an affidavit that he had fully adminiftered, and P lca « 
this, they faid, had been the practice of both the f King 9 *- A J p J2* 
Bench and Common Ptens. '.The like rule was made the fame *• **** 
day between and Lord Brifiol (in an Indeb' ajfumpftt) 

who moved topfead Hon affumpjit a&dpkne ddmini/travit. 

t But the practice in the King's Bench a*d Common Pleat feemt at this 
time to be altered ; ror t&ere they now allow the pleading double pleas 
without any affidavit at all of the truth of any of the pitas. See the » 

bwWof ritodcra fcraAiet tit J.&.itld C. £. ' 

Simmons 
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*$7- ' • Simmons v. Mullins fcf aP. * Nov. 17. 

In^Aion^^ ^IMMONS preferred his bill to be relieved againft an awai 
to^TfcndanMto (which was made a rule of the court of King's Bene 
proceed at law puriuant to the flat. 9 & io° IV. 3. and whereupon an a 
wotwithftand- tachment was granted againft him for not performing 11 
"*£• fagg e ^ing corruption in the arbitrators ; and the plaintiff ol 

tained an injunction, the exceptions to the anfwer being a 
lowed. 

The defendants now moved for liberty to proceed to exa 
mine the plaintiff upon interrogatories in the King's Bend 
not withdan ding the injunction, as is often done where th 
defendant applies for leave to affirm his judgment, or to pro 
cecd to trial only : and per three Barons it was granted, be 
caufe the plaintiff was the occafion of the delay, he come 
here where he need not ; for he might have had the fame re 
medy in the court where the rule was made, as here, am 
jtherefore it would be againft conference to tie the defendant! 
lip ; but the defendants were not to proceed to have a repon 
on the examination j (dubitante Price.) 
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Secority, under A/T^' ^ ei ^ e h on behalf of the plaintiff moved, that the 
what circum- JL v A defendant might be obliged to give fecurity to abide the 
ftaiicea a defen- event- of' the fiiit before he went -to Oporto, where he lived, and 
f^eVher^ihall ( as was faggeaed m t he bill) that the defendant owed the 
gU«ft*to abide P^inthT four* hundr.ed pounds; but the anfwer* of the defendant 
the event of the being come in, the c^ourt would make no order, 
fait. But upon the 8th of 'December following, in another cau/e 

3 Com. Digcft. w here the defendant had not anfwered, but was in contempt, 
*** the court obliged the defendant to give fecurity, until anfwer 

and further order.' ' ' : " " 

% S9-> 'Bailey at the Relation of the Attorney General v. Corner 

Bill for a A BILL was preferred for a penfion only, payable to the 

preacher's pen- l\ preacher of Bridgnorth ; and upon hearing of the caufe 
fion. (which was afterwards ended by compromife) it feemed to 

1 Mod. 11 &. D e admiued, that a bill might be brought for a penfion only. 
1 Sid. 146. * 

1 Keb. 513. 56a. Co * L^"* 146" a - a In**. 49i« * Cro. 666* Cro. Eliz. 675. 1 Salt. 5°' 
*Stra. 879. 1 Term. Rep. 4*7. • •. 

*6». Chapman v. Barhw. Dec. i, 1724. 

Tithes of heaH TJ ILL by the reftor of Radnage in the county of Bucking 
feiKis, mill, and £> f or che ^the of head-lands, of a mill, and cherries. 

cixernes. 

' * TV 
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* The defendant infifts the headlands were only large **• *°4 
enough to turn tije plough upon, and as to this, the bill was La ^ e f£* l3- 
difmifled. 1K0.Abr.tf49. 

As to the mill, no tithes thereof having eve? been paid, N. 9. 
and bctng an ancient mill, it Was adjourned to* con fid er whe- a1nft.atfc.,tf»i. 
ther the tithe of a water corn mill was a predial or a perfonai **™ ch '*• ! 
tithe. ' RoT 561 ^ 

As to the black cherries, the defendant irififted they grew BrownL it 
wild in hedges and wade places, and ferved for fencing his Ooldf 31. 
gronnds : but the defendant was decreed to pay the tithe of Carth. % 15. 
thefe cherries. ' •' 4 Mod. 45. 

a Cro. jij. 
Show, 81. Anfell v. Adman, Trin. 1*05, refoWed that an ancient prill pays no tithe*. 
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Allen qui tarn v. Jan. 23, 1724. 

TT was this day moved on tjie behalf tS AlUn (and others, * "-app^ft- 
1 it* \- 1. l -i ;• -r , r v t 1 ment ordered, 

J^ officers) who had feiled a quantity of opium, that there where the firft 

might be a re- appraifement, the firft appraifement being at value was fet 

fifteen (hillings per pound, ^ which was too much by five (hi- too high. 

lings p+ pound, as appeared by * an affidavit ; and if the firft Ante PI. 81. 

appraifement ftood, it would be a great lofs to the officers who 

feifed, for they mull pay' the king's moiety according to the 

appraifed value. Per curiam^ there being no bidder in this 

cafe, let there be a re-appf aifement. ' ' 

But quare> in what refpect the cafe would differ, in the 

reafon of the thing, if there had been a bidder. 

* Boughton v. Wright. Jan. 26, 1724. * p * l8 &~ 

161. 

BILL by the re&or of Barrow in the county of Sujblh for Cuftomary # 
the tithes of com, &c. the defendant infilled that he fet jJTXdeed in 
out the tenth (heaf of wheat and rye, and the tenth ihock of general, the de- 
barley, according to the cuftom of the parilh : the cuitom he fendant' cannot 
wou'd have proved was, that the defendant's cart was be let in to 
brought into the field, and he threw nine (heaves into the P ro * ca P articu - 
cart, and left the tenth for the plaintiff. Iar mauncr - 

f The firft day, of this term Baron Gilbert fat in Chancery as one of 
the conuniflioner s of the great leal • 
fa •. # . The 



&r Terr*, 8, Hlfdrti, 17*4, 

The cjtteftictt tfa*, whether thi5 cuftorfiary 1Att\i6& of tit 
tag the titnvtet good f for it wis m/iftetf upon, on behalf 1 
the plaintiff, that nine flieayes ought to be fet out on t 
grourid, and the tenth left out, ancj marked with a gra 
bough for the plzmtHt ,; ^nd that £hejr ought not to brii 
(the Cart fyto t^e fold, attd thY0*w the nine ffieaves into Che cat 
before the whole ten are fet out ; for the plaintiff ought to ! 
able to View and judge Whether* he nas a fair and jtfft; tem 
t&rt. 

And the ceurt wdufd* ifot let the defendant jfi to prove th 
particular cuflom upon this general allegation ; to he wi 
cjeowd to account, fop they thought the whQf e ten ought firif] 
to be fet out before the jiijm are thrown into the cart. I 

i6|*. Mullins v. Simmonds & aF Jan. a6 r 

Aufwer amend- Tt jf*R. #W moved for ^aye to amend an anfwer in three 
^ined iYl particulars* whereip the defendant found herfelf mif- , 

FoBLfL \% i. taken* ; and /«• curiam, we often do it where ifTue is not joined ; 
and it was ordered accordingly. 

*P. 187 

%64. Rollfey. Budder. Feb. 1,. 1724. 

Dcvifc of honi a MAN and hi$ wife* after many years cohabitation par- 
fofcThd f«a* ted * and li^ed feparate about the yean 7 14, Ae being 

t*ti trie, itU ^ cft a ty>ye firty years of age : the wife b ( eiftg deftjtute of a 
her fofe proper* place to live in, was at laft received* by tie deftrfdaljt at his 
ty, as niudh 44 houfe at Dubwkh. After the feparation* a fon of them dies, 
if a }^ bcrti *** h t his wtI1 ^evlfe* an hundred pounds bond to hii rather, 
vetted in truf- knd ai hundrcd f, 6un d* E aft -India &6nd, marked N* to his 
mother (whom he made executrix) and her affigfts'for ever, 
to berfik ahd fefdrdk ufi ; the bond cfcyffeil to the father (af- 
ter the fon's death was paid') the mdther being Indebted to 
flie defendant for JocTgrrigi, * neeeflarfes', &t. agrees to lee him 
have her Eaft-BtM bond, and that it fhouid be changed for 
another in the defendant's owji name, which was accordingly 
done: Hie' mother dies, and now the hufband exhibited his 
1 Vent. tyu biu to have an acconnt and fatisfacVion for this hundred 
**•*• jbounds &ajt-lnd:a bond, ftiggefting fhe had eloped, a'nd that 

he Was porfeffed oi the bond. 

To wWch the defendant anfwered' as above, denying the 
elojtement, of any indirect practice to draw away the wife, 
but that fhe was forced t6 leave Hfm upon the account of his 
cruelty to her: but' n'O prbofs were entered into, fo it flood 
fingly upon the point, whether under thefe circumftanceS fhe 
had not fuch a feparate property in the bond, as that (he 
could dif\>ofe of it : And per curiam ctearly, fhe is not only ex- 
ecutrix, but the bond is devifed to her Jole and. feparate ufe f 

which 
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jhlch. veils the iptereft ip her in, a conrtof equity, as xhti6$ 

j»ifthe (on had vefted it in tr.uftees for her feparate ufe : • 

aad there * are rnany inftances, where a court of equity has, * •' *°8 

decreed an hulband to (land as a truftee for the feparate ufe 

of his wife. Lady fujbli's cafe, who married Serjeant Jfe/* p^SnJ - 

rorrf ; Sir Jofeph Hern's wife ; Seymour v. D\lket y Nov. 1 7, n gC0 * 

^iS,.— ap.d theyfaid it wpulcj have made no alteration tU 

this cafe, if the plaintiff had taken out a^minift ration to hi « 

wife ; and fo the bill was difmifl^d with cpfts. 

JiwfSM v r Mary Beverley &f Burton. %t$. 

Feh. 11, 1734. 

A MAN as principal creditor tajces put adimnittration to Feme covert, a 
J, S. and prefers his bill againft the widow, and aJfo note given to 
agajnft B. fpr a di'fcovery pf the aflets of the huifcand. ***. io T J? *?? 

B. in his anfwer infifts, he has no other afters than five, S^SSjwEo! 
hundred pounds anp! one hundred ppuncjs, which he fubmits t her aflets of 
to the court, whether (hey are the hu {band's a/Tets or not. the hulband. 

As to the five hundred pounds he fays, that he being a rela- 
tion of the wife, and obferving her to live in great ftraights and 
difficulties, outofmeer kiodnefs and cpmpaflion propofed to 
give her five Jmncjred pounds to her own feparate ufe, fpr tier 
better funport and niain,te,nance (but this, as appeared by the 
defendant's proofs, was without the huiband's privity) and 
in order to itta^e fuc.h gift certain and fure to her, he gave 
herapromifforynote^ dated Pel. 4, 1707, i u acknowledge 
" to have received of Mary Beverley five hundred pounds to 
" be laid out upon the publick funds, and for which I pro- 
" mife tp be accountable. BarM K Burfon," 

* As to the one hundred pounds he fays, that in the year * P» 189 
1700, the wife delivered and dep.ofitedin his hands one hun- 
dred pounds, to be kept and fecured by the defendant for her 
feparate ufe. 

He iufifted aJfo, that he frequently paid her fums of money 
in her hufband's life-time, and gave her cloaths, which he 
prayed an. allowance for, out of the five hundred pounds and 
one hundred pounds : tie fubmitted to account, but whe.fh.er 
to the widow, or to the adminiftrator of the hufband, refer- 
red to the judgment of the court. 

This caufe came on to be heard "on TburfJay the nth o£ 
■fi^. 1724* and per totatn curiam (Lord Chief Baron Eyre, 
Price and Page only in court) it was decreed for the plaintiff, 
that tljis note of 500/. and the 100/. fliould be taken as part 
of the aflets, of the hufbanc}* but gave the defendant Burton 
allowance for. what fums tie had advanced to the wife in her 
aalband's life-time, in difctiarge of fo much of the principal 

fums 



fie Term. S. ffilarit, 1724: 

fums of five hundred and one hundred pounds ; a 
it not appearing that he had made any advantage of this m 
ney, they would not decree Him to account for the i mere It. 



* 6 ** . Dowries v. Mooreman y &f e contra. Pel). 1 1. 

BILL by the rector of Bonchurch in the IJU of Wight in tl 
county of Southampton, for the great and final! tithe of 



Portion of tithes 
are diftinct 

from tithes an- .... 

nexedto arec- farm, called Luccomb Farm, in the defendant's poffeffion 
t0l 7- The defendant infifts that Lovecomb alias Luccomb farm fo 

* Pi 190 merry belonged to the abby of Quarrer, that the abbot < 
Quarrer was feifed in fee of the manor and farm of, &V. an 
*•** 4, 35. an t |j e tithes renewing thereon, as of a portion of tithes in grofi 
that this abby, by fur render, and by the itat. 2-° Hen. 8. can 
to the crown ; that after king Henry's demife the fame defcen 
ded to king Edward the. (ixth, who in the feventh year of hi 
reign, by his letters patent, granted Manerium de Lovccomb c 
Grangiam % &V. ac omnes Zsf omnimodas declmas, &c. in dido ma 
nerio de Lovecomb, &c. Parcel* Reventtonum diQce Abbatid a 
^uarrer dudum cxiflen\ to Cotton apd others, and fo derives th 
title down to Knight, to whom the defendant was leffee fo 
twenty-one years. And in his anfwer he fet forth the clauii 
in the ftat. 37° Hen. 8. That, all perfons &c. who ftiouk 
have, by any letters patents, lands, &c. tithes, &JV. belong 
ing to any monaftery, &c. diflblved by that ftatute, fhoulc 
hold the fame, in like form, manner, and condition, as th< 
abbots, &c. held the fame, and might hive held the fame, 
if the faid abbies had not been fuppreffed. This caufe wa4 
heard Feb. 1.1, 1724, and the defendant carried ,his prool 
down from the year 1289, in a regular method, to the hands 
of the defendant's leffor, the Knights. But nota y all the writ- 
ten evidence produced mentioned the tithe only " omnesvd 
omnimodas decrmas, Zffc." but in none of the inftruments was 
mentioned made of a portion of tithes, upon which the plain- 
.tiff founded his objection, that no title appeared in the de- 
fendant ; portio decimarum being a thing diitinct from tithes 
in the general acceptation, f 
* P. IQI ^ ut tflC P ro °f De > n g. f° clear, per totam curt am f the plain- 

tiff's bill was difmifled, and the party had a decree on his 
crofs bill to enjoy his tithes purfuant to his grants, &c. 
Copy of an a- Nota, A copy of an agreement between the abbot of 
greement be- Quarrer and the monks of lyra was produced in evidence; 
twcen the At>- to which it was objected for the plaintiff, that by the rules of 
b °j°lf?\ r, *f evidence it could not be read, being neither a record nor a 
Lyra read in publick thing : But the defendant produced a copy of the 
evidence ftatute of Oxon 9 that no book, &fr. mould go out of the Bod- 

Wynch 70. le t an library ; and the court gave leave to read this copy of 

■\ Nota, There were never any tithes in kind paid. 

agreement 
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^reement In evidence, though they admitted it not to he 
whin the general rules of evidence, but upon the very par- 
ticular circumftances of this cafe. • 

Rickfon qui tarn v. Sandford. Feb. 17. 

INFORMATION of fcifure of a parcel of wines ; the de- Evidence of ■ 
* fentfant gave in evidence that he bought them of Boys, condemnation 

and Boys bought them at the cuftom-'houfe in Port/mouth, h ? V*™ 1 ' whcm 

li*;r.«. ~~ a ° j . J the defendant 

be.ng condemned wmes. w« not the firft 

ine Attorney General objected at the trial, that the con- purchafor after 
demnation fliouJd have been pleaded, or at lead ihey (hould it. 
have produced the condemnation : But^r Lord Chief Baron 
Eyre, the defendant now is a third perfon, and bought the 
lilies of Boys, and it would be hard to put him to fhew, 
much more fo to plead the condemnation, whatever might 
have been done in cafeBoji (had been the defendant) who 
was the firft purchafor after the condemnation ; and there- j 

fore he thought it ought to be left to the jury, and fo it ac- x 

cordingly was, and they* gave- a verdtci for the defendant. ' 

(But the point of pleading was referred for the judgment of 
the court. Vide the Exchequer rules.) * p 



268. 

Bill againft a 
fequeltrator 
during the va- 
cancy of a 
church, whe- 
ther the bHhop 
ought not' to be 
% party. 



yones v. Barrett. Feb. 22, 1724. 

DILL by, the vicar of Weft Dean in the county of Sujex 
**■* againft the defendant, wiio was fequeftrator, for an ac- 
count of the profits received during the vacation : It was 
objected for the defendant, that the bifhop ought to have 
been made a party, iince the fequeftrator is accountable tp 
kirri for what he receives by the flat. 28 . Hen. 8. The 
court feemed to think the bifhop (hould have been a party ; 
but by confent this caufe was preferred to the bifhop of the 
(tiocefe. Not a, It was faid a fequeftrator could not bring a 
bill alone for tithes f 

Bibye v. Huxley. Eodem Die. 

TN a bill for tithes of wood by the reclor of Whtpmeed in the whether beedi 

county of Bedford*, the queftion was, whether beech was he efteemed 

efteemed timber in this county, which went to an ifTue to timber in Com 1 ' 

try. Vide the cafes cited, Plonxf. Com. 470. 2 Inf. Com. Bcdfor *« 
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f Trin. 169a. Berwick v. S wanton* fo it was refolved, beceufe he U 
j 1 bailiff, and accountable to the bifhop, and has no inter eft. 
' The 
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* 7 °* fbe Attfrney Gertetal at the Relation of tVatm 

V. ViricenL Feb. 25, 17 £4. 

EwT^Ywtt P NGtK ^ I»rirmation to dircover copyhold kinds, an 

to <tifto*er a ^° wnat hunter had been cut down, and what waft 

waile. committed, &V. 

* P. igj * The defendant demurs, becaufe there is a forfeimre of th 

place wafted, and treble damages, and yet the Attorne; 

General has not. waived forfeitures ; per ckriani the demurre 

was allowed, and this differ* from the cafe of a tithe bill 

which ufed indeed formerly to" be with a waiyer of penalises 

but has of late been difeontinUcd, becaufe tjie biil prajs onfj 

the Angle value of the tithed 
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*7<. Greaves V. Q'Jc/iftro. £pril %fj 9 iy.^ 

Omfa*ry, W T\'AGAtiftiO, who was tenant to Jftgftr, was outlawed 

S^thlfSd at the ^ 6f thc P ,atatiff ^rww, an <* *"* goods and 

lordnlfeiA w money were feii'ed by the proeefe on thje outlawry, but ftili 
to one year's ' • remained in the iherifPs hands. 

jentonthcitat. It was now moved upon the fiat. $° 4vn*% cap. 14. on 
a Ann. behalf of the landlord Wehfier, that fee might be fat.isfied one 

year's rent in arrear out of the money in (fee (herd's hands- 
And the court thought it ought to be granted, becaufe a 

capias utlagtitjm at the fuif of the party, is to be confidered 

only as a private execution, and is only auxiliary to the party; 

and ordered the Iherrff to- ftiew caufe. 

On the firft of June 1 725, this order was made ahfelute, 

Barqn Price only then in court ; bat on the 9th of June 1 715, 

• P ior xl was ft' r !" e( * a £ a ' n before * Lord Chief Baron Gilbert, Price 

** and Page, "when the owkr was made abfolute/^r totam curiam* 

But Vf'dc antea Pl<^ J« 

fyifiu 
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Wilfon £sf al f v. Philips. April 22, 1725. «7*. 

A Freeman of London makes a will of his whole eftate, and a freeman of * 
now the plaintiffs, who were his children, come to Loudon devifes 
have the legacies devifed to them by the will, and alio their n ? moT€ than 
fhares of the cullomary part ; and a debate arifing whether hl * ^hisd^ 
the plaintiffs ought not to make their election either to have Scn^ftaJj'haie 
one or the other, Baron Gilbert informed the court that this both their Jena- 
point had come before the Lords Ccmmiffioners in the court cies and cuftom- 
of chancery the day before, and that Commiffioner Jekyl laid *** ftar es. 
this down as a rule obferved in equity, that if a freeman of r * c in nc 
London devifes more than this teftamentary part, his children Kitibn *. 
who claim legacies by virtue of fuch will, (hall beintitled to both Kitfon 508. 
the legacies and the cullomary (hare ; but where he takes up- « *q. Abr. 157. 
on him to devife his whole eftate, there they (hall make their c - 3- 

election to take either one or the otherf. * * Abr ' * 7S ' 

c. 4. 

% Vezey. $$% I Atk. 50a. 2 Atk. 644. 3 A *k. 5*8- 

Lord Bigby v. Meech, Seymour fcf Templeman. % 7Z . 

April z6. 

BIH brought td eftablifh the plaintiff's right to the ma- fo f ort h i n t h e 
nor, Gfr. of Sberborn Cqftleton in the county of Dorfet bill, it not ap- 
and liberties and hundred of Sberborn, to green wax fees, fines, pcaring how 
amerciaments, poft-fines, and fines fet at the affixes upon the ^PJj*""^ 
inhabitants within the liberty, and alfo poundage * fees on ex- pontiff! ' C 
ecutions, and Retorna brevium, &c. by virtue of a grant i4 Q * p ' I0 g 
Jac. 1. The bill was brought againft three fucceeding (he- 
riffs of the county, and Templeman , who had been the under 
fheriff for three or four years, and as to him to have an ac- 
count of what poundage fees, isfc. he had received within the 
liberty: The title fet forth by the plaintiff was, that King Skinner 43. 
James the firft granted to Sir John Digby, (after Earl of Brif- . 
tol) from him they defcended to George, from him to John 
Earl of Briflol, and on his death vefted in the new plaintff. 

It was objected at the heating, that here was not a fufficient 
title fet forth, it not appearing how the premifes vefted in the 
plaintiff, whether by defcent, fettlement, or how. 

And per totam curiam* Lord Chief Baron Eyre, Price and 
Page, the bill ought to be difmiffed for that reafon, the bill 
being to eftablifh a right, as well as for an account. And, 
upon this the caufe went off, but the plaintiff had liberty to 
amend his bill. 

Mullins v. Symmons. %1 ^ 

BILL to fet afide an award, as being unduly obtained : Anfwer of two 
Now upon motion for an injunction upon the merits, the defendants read 
anfwer of the arbitrators (defendants) was admitted, by againft a third. 

* * ^. Webb V. Webb, a Vtrn. HO. 

I Lord 
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1 Vcrtf* 159. Lord Chief Baron Eyre and Baron Price, to be reatj againft 
the other defendant, who was party to the awards and for 
whofe benefit it was. Nota $ all the defendants joined in their 
firft and iecond anfwers to their original bill, but the arbitra- 
tors fevered in their anfwers 10 the amended bill. Baron 
* P. F97 Page toils virihus co/Ura, and * thought it a dangerous prece- 
dent ; for a man might add a (ham defendant, and by his 
anfwer, at any time, obtain an injunction, and it was never 
done before, and fo admitted. 

May 27, 1725, Lord Chief Baron Eyre appointed Lord Ctiief 
Juftice of the Common Pleas. 



P. 198 



* D E 

Term. S. Trinitatis, 

1725, 

Junii i°, 1725, Sir Jef'cry Gilbert Knigjit, one 
of the ?arons, appointed Lord Chief Baron, 
and Bernard Hale If fquire appointed a Baron of 
the Exchequer. 
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Eafter offerings 
doe of common 
right. 

Ante PI. 145. 
Odd number 
above ten lambs 
&c. not to be 
carried over to 
the next year. 

% 7$. 



Modus payable 

on or about the 
Agthof April is 
uncertain and 
bad as to the 
tim?. 
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Egerton Cf v. Still. June 7,. 1725. 

IT was decreed per curiam in this caufe, flrft,' that the plain- 
tiff Mould have Eajler offerings, as due of common right, 
although he demanded them as due by cuftom. 

Secondly, That where there *ire above ten calves, lambs, 
pigs, 65V. the tithe of the odd number above ten (hall be paid 
according to the value, and not be carried over ta the next 
year. 

Sir Edward Blacket v. Doflor Finney. June 10, 
*7 2 5- 

T>1LL to cftablifli a modus for four.pence per fcore of (beep 
-*-* in lieu of the tithe of lamb and wool payable, or which 
ought to be paid on or about the 2<jth day tfjfprU yearly. 

* It was objected at the hearing to the uncertainty of the 
time of payment ; and the court allowed the objection, but 
gave the plaintiff liberty to amend, upon paying the cods of 
the dat. 

At 



De Term. S. Trinitatis 9 > 1725. 
At the Sittings at Weftnunfter a Junii 14 . 
The Attorney General v. Sir John Elwell. a;.;. 

A Scire facias was brought in the name o£ the Attorney In an action up- 
General again ft Sir John Elwell, fetting forth that there on • pr«.miflbry 
had an extent iflued againft Sir Matthew Kirwood t and an **' ™"£m 
inquifition was taken thereon, which found Sir John Elvuel datsm. t merge 
indebted to Sir Matthew Kirwood by two promilfory notes, the note. 
one for one hundred and fifty pounds, and the other for one 
hundred pounds, and prays that the defendant (hould (hew 
caufe why the crown (hould not have execution for this debt. 

The defendant pleads, that he was not indebted by thofe 
notes, or either of them die inquijitionis : the Attorney Gene- 
ral proved (only) Sir John's hand to the notes : the de- 
fendant gave in evidence that Kirwood, before he failed, 
brought an action on thefe notes, and obtained judgment by 
nil die it, and that a writ of inquiry of damages iflued, and 
was executed, and thereupon a final judgment was, had ; and * 
therefore that he could not be indebted on thofe notes, be- 
came they were merged in the judgment, according to Hig* 
tint's cafe. 

But it appeared, that although the interlocutory judgment 
was entered before the inquifition was taken upon the extent, 
yet the writ of inquiry and * final judgment were not executed * p # 2oo 
and obtained, until a long while afterwards ; for the inquifi- 
tion on the extent was upon the 2 9th of November 5° Geo. 
the interlocutory judgment was before, but the writ was not 
executed until the 7th of February 5 Geo. 

And thereupon the Lord Chief Baron Gilhert 9 who tried 
the caufe immediately directed the jury to find, as they did, 
for the' crown. 

Nota, firft, by this plea it appears, that debts are not P ebt * a ?f I n ° fc 
bound till the uje of the inquifition ; 2 dly, that notes of hand ™J| fj ^ ^ 
are not merged by an interlocutory judgment, the debt not q U ifi t ion. 
being afcertained before the writ of inquiry returned, and fi- 
nal judgment entered thereon. 

Rogers v. Linton. Junii 16, 1725. * 78 ' 

BILL for an account of Cb. Rogers's perianal eftate, who Who muft be 
was a freeman of London, and having had three wives, l»rtiest«the 
and iflae by the firft wife two children ; by the fecond, one ; caufe permitted 
and by the third, four ; deviled one third to his wife, and t0 be heard 
°ne third to all his children, and the other third to the chil- without a ne- 
dren by the laft wife. «ff ar 7 P*"*- 

Thefe laft were plaintiffs, and demand the (hare devifed to a ** j ] 6 *' 
all the children, alledging that the children by the two for- a ' 5 
ftier wives were provided for, in the left a tor's life- time. 

I 2 Cb. 
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Cb. the fon by thefecond wife was named a party, but ne- 
ver anfweied, nor was ferved with procefs. 
# P. 201 * The plaintiffs moved the court that they might hear the 

caufe without Charles , he being beyond fea, and if it appear- 
ed he had any right, he might come before the deputy on the 
account ; and though no precedent was produced to fuch an 
allowance before, the court, viz. Lord Chief Baron Gilbert 
and Price y contra Page, gave liberty to hear the caufe with- 
out Charles, 
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279. Ren v. Pixley. Nov. 16, 1726. 



Statutes of bank yN 1715, Ball was made one of the clerks to Mr. Pounce* 

nipt do n ^ n J[ fort the treafurer of the excife, and he and Pixley entered 

n t c crown. .^^ ^ bcmcl of two thoufand pounds penalty to the crown, 

with condition that Ball fhould duly account with Pauncefori 

for what moneys, Esfr. 

Pixley in May 172T, became a bankrupt, and furrendercd 
himfelf, and complied in every refpect with the ftafc. 5 Geo, 
and had a certificate, which was confirmed, and he was actu- 
ally difcharged. 

Laft vacation a capias was taken out upon this bond againft 
him, and he was arretted thereon, and in cuftody of the (he- 
riffs of London ; and this day I moved that Pixley might be 
difcharged out of cuftody by virtue of the flat. 5 Geo, and 
another flat 6°. Geo. and alfo upon producing a copy of the 
certificate confirmed as the ftatute directs. But per curiam, 
the ftatutes of bankrupt do not bind the crown, and therefore 
* % P. k 203 we cannot difcharge him ; * and it was ruled to, not only in 
cafe of an extent, but even of an extent in aid ; in which lall 
cafe the court refufed to relieve. 

Nota, It was objected, that a fcire facias fhould have iffued 
firft upon this bond, being for performance of covenants ; 
but it was faid to be every day's practice, that a capias iflues 
immediately where oath is firft made of the debt, as was done 
in this cafe. 



Barman 
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Harman v. Immins. Nov. 20, 1725. a8o \ 

EXCEPTIONS were allowed to two anfwers to the ori- S^lSt 
ginal bill, and then the plaintiff amended his bill (as he 
might do without cofts) the defendant put in an anfwer to . 
the amended bill, and the plaintiff fet down the exceptions 
(with fome little additions) to that anfwer, and they were 
allowed^ and the queftion was, whether the defendant ihould 
pay nine pounds cofts, as upon a third infufficient anfwer, or 
only three pounds, as upon a firft infufficient anfwer, to the 
amended bill And per curiam, the defendant was ordered to 
pay nine pounds. 



§pong qui tarn v. Fafiing. 



281. 



INFORMATION for importing brandy in caiks under fix- importing bran - 
ty gallons ; upon the trial the defendant produced the dy in unfizeable 
mafter of the veffel, as a witnefs, but it was objected, by the caiks » the ma f- 
Attorney general, that the mafter was Jiable to a penalty of ^ rofav *ffel 
one hundred pounds for breaking bulk, by the ftat. 14 . w i tn ef s . C * 
Car. 2. and therefore concerned in the queftion ; of which 
opinion was the Chief Baron, but he refer ved this point for 
the opinion of the court. And now per totam curiam, the 
mafler ought not to be admitted as a witnefs, though no in- # P. 204 
formation was filed agaihft * him ; and feemed to make no 
difference where it was, or was not filed, though many in- Amc p . « 
fiances were mentioned on this diftinction before. Cited for 
the defendant^ Willi amt quit dm v. IVard, 1702, for importing 
in unfizeable caiks ; Knapp v. Wal/h, \ 740, on the act of na- 
vigation; Lejley qui tarn v. Grey, 9 . Geo, tobacco i Jenkins 
qui tarn v. Larwood, en the act of navigation. , 



Talbot v. Whitfield. Nov. 25, 1725. 



a8z. 



A MAN by his will devifes a fum of money in truft, that ^evife of mo- 
the fame Ihould be'laicl out in a purchafe of lands by his ne 7 to J>« Jai( l 
truftee ; which lands fhould be to the ufe of the mother for j^Vertedta t0 
life* remainder to her firft and other fons in tail, remainder ta ^ ^ tenant 
to A, in fee : the mother died ; the fon, who by the will was in tail, who is 
to be tenant in tail, preferred his bill, fetting forth this cafe, <*fage, defires 
and that the truftee had not laid out the money, and prayed ^V??"^ 
that it might be paid to him, being more advantageous to becuhid^uo' 
him in his way of bufinefs than, lands, and likewife to fave ex- t o be paid him ; 
pence ; for if it was laid out in land, the plaintiff now being of for if land be 
age, could fuffer a recovery, and thereby bar the remainder purchafedintail 
man, and fell the land : the defendant truftee in his anfwer ^^/ uSer \ 
agreed to this prayer. But nota, the remainder man was not ^\\\^ y an 

I 3 made 
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made a party, and therefore it was objected, that the plain- 
tiff might die before he fuffered a recovery ; and it would be 
wrong in a court of equity to deprive the remainder man oi 
this chance without being heard. Lord Chief Baron Gil&ei 
and Page thought they might decree in this cafe, as there w 
no infant concerned ; but Price and Hale toils viribus of an 
opinion ; fo the court being divided, the bill was difmiflcd b; 
confent. 



*P. 20$ # » E 

Term. S. Hilarii, 
1725. 



a8 $4 Sir Cleave More v. Ellis Freeman & al 9 \ 

Jan, 26, 1725-6. 

Article* of a- £*IR Cleave More having married the daughter of fyfr. Ed* 
grcement arc jj rnonds of Hertfordjbtre, after fome years' cohabitation Ia- 
biriding in equi- dy More eloped, and Jived in a fcandalous manner with feve- 
h b ! tW j en ji uf " ral perfons, as appeared by proof : this^ marriage proving fo 
wi thoot the in- unfortunate, Mr. Edmonds y by his will 01,1696, devifed 
terventionof (among other things) fix thoufand pounds to three truftees, 
truftees. hi truft that the faid truftees, iffc. ftould pay both the prin- 

1 Vera. 415. c jpa| and intereft to fuch perfon or perfons as Lady More 
fhould, by deed in writing fubferibed by two or more wkneffes, 
appoint ; and Sir Cleave, or any aftertaken hufband, not to 
intermeddle therewith, nor the fame to be fubject to the debts 
of Sir Cleave, or fuch after- taken huiband. 

After this, Lady More continued to live in the fcandalous 
manner (he had done, and Sir Cleave, on the 10th day of Au- 
guft 1716, met with her in a coach, and took pofTeffion of 
• P. 206 ner > and on the next ? day there was an agreement executed 
by Sir Cleave and his lady, the fubftance of which (Articles) 
was, that in confideration Sir Cleave would permit her to live 
feparate from him, (he would fettle upon him for his life two 
hundred pounds per annum, and alfo pay him the fum of one 
thoufand pounds out of her feparate eftate, the firft quarter- 
ly payment to commence three months after ; and the articles 
being reduced into, writing were fubferibed by Lady More 
and Sir Cleave, and witnefled by four perfons ; they met after- 
wards at the Middle Temple hall on the loth of November fol- 
lowing, the day of the firft payment, and on the -24th of 

November 
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November the faid agreement was ratified by indorfement on 
the articles, and fubfcribed and witneffed as before 

The morning of the day of meeting, at the Temple hall, 
Lady More made her will, and devifed feveral fpecific legacies 
to Mr. JSUis, who fhe alfo made executor and reJGduary le- 
gatee. 

There having been a bill hefbre by Lady More againft Sir 
Cleave^ to £et afide the articles, or that he fhould make his 
election to take three hundred pounds per annum, or according 
to the articles, and a crofs bill by Sir Cleave againft Lady 
More and her truftees, to carry thofe articles into execution ; 
(which caufes were heard, and the court then equally divided, 
and fo went to the Chancellor of the Exchequer, who refer- 
red them to the judges again) but before they were heard again 
Lady More died. 

And now upon revival of all the proceedings in both caufes 
againft Mc Ellis, as executor of Lady More, per opinionem 
totius CurUy thefe articles were deemed a good execution of ' 

the power under the Will of Mr. Edmonds, and that Sir Cleave 
could not * be excluded by the negative words ; f and, idly, # P. 207 
that though the truftees were not parties to the artides, yet 
in equky it was good to bind her, it not being a direct trans- 
ferring of an Intereft, but an appointment purfuant to a pow- 
er : but a point arifing, whether thefe articles were obtained 
by durefs, that was fent to an Iflue, to try. 

Nota 9 Mr. Ellis was a witncfs to the force in the former I Salk » Tilly's 
caufes ; but it was now objccled, that he being become the c ^y tni i0 ^ 
party i ate re (led by the aft of Lady More berfel£ fwpre now con * ' 
to fupport a prefent intereft ; and befides, his examination in 
the former caufe was after the i oth of November 1 7 1 6, the 
day he made the will, whereby he was made executor and re- 
fiduary legatee ; and for theie reafons, though he might have 
been a good witnefs in the former caufes, his depofition was 
now rejected. . 

Nota, After a trial of the iffue, which lafted nine hours, 
there was a verdict, that the articles were fairly obtained 
without durefs. 

Upon the equity reserved there was a decree for Sir Cleave, 
from which Mr. Ellis appealed to the Hoofe of Lords 5 but 
the decree was affirmed with forty pounds cofts. 

Reeves v. .Butler. Jan. 29, 1725. $84. 

THIS was an action of trefpafs ^uare Dorrmm & Hor- Trefpafs whe- 
reumfregit; & Bona fef Catatla, &c.cepit& detinuitfcf £^ m £ C ' cofts 

f Mitchell rut v. Mitchell, isth and 18th of July 171a, in ScacV, 
where there was a gift by the hufband to the wife without the inter ven- 
tiio of truftees, it was held good in equity. 

deprivavit 
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112. 



a86. 
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Whether a con* 
flant non-pay- 
ment of tithe is 
evidence of an 
exemption a- 
gainlt a lay im- 
propriator. 
Skin. 494. 
a Salk. 67*. 
Q^as to ^col- 
lege. 
4. Mod. 



Information 
whether it 
ought not to be 
entered in the 
book in the of- 
fice, before a 
capias UTue up- 
on it. 
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ieprtvavit Quer 9 de u/u Horrei Gf * Dornus V Bonorum, &Vj 
Verdi 61 for the plaintiff and two pence damages. 

This cafe was argued in Michaelmas Term, 1 724, by Mr* 
Own for the plaintiff, and Mr. P. Ward for the defendant, 
and the fingle queftion was, whether the plaintiff fhould have, 
more cods than damages. 

Lord Chief Baron Eyre thought that the plaintiff was. 
intitled to full cofts ; Price, Page and Gilbert Barons doubted ; 
fo it was adjourned to be further confidered. 

And after time taken, Gilbert being now Lord Chief Baron, 
gave the opinion of the whole court this day, and went over 
all the ftatutes relating to cofts, as the" ftatutes of Gloucejler, 
Eliz. 21 Jae* 1. 16 Car. 2. and upon comparing and confi- 
dering them, founded his opinion on this diftinltion, which 
the court agreed to, vis. Where an action of trefpafs is 
brought 0$uare clavfum /regit, and there is any thing laid by 
way of aggravation of damages +, there can be no more 
cofts than damages, though the freehold might ceme in quef- 
tion, unlefs the Judge certifies : but if there are feparate and 
diftincl counts, and intire damages are given, there the plain- 
tiff fhall have his full cofts, even without a Certificate. If 
a plaintiff in trefpafs counts of SLclau/um /regit , and in another 
count de bonis a/portatis, if the defendant is found not guilty 
as to the J aft count, and guilty as to the Claufum /regit, then 
the plaintiff fhall have no more cofts than damages* ;/ . , , . 

* The Cafe of Ft/her iff aV Leffees of the Dean and 
Chapter of Chrifi Church in Oxford. Feb. $ 7 
J715. 

THIS Cafe flood for the judgment of the court this day, 
when it was expected that the long-controverted ques- 
tion, whether a con (Ian t non-payment of tithes is evidence 
of an exemption againft a lay impropriator, would have been 
decided : but the court gave judgment on the words of the 
patents mentioned in the caufe, though they determined that 
the dean and chapter was a Spiritual and not a Jay body. 

The Attorney General v. Randall. 
Feb; 4, 1725. 

UPON an information for running of goods a, Capias ii- 
fued as the fir ft pnocefs, purfuant to the Stat. ,8° Geo. 
cap. 8. by virtue of which the defendant was taken and put 
in prifon. It was now moved to fuperfede this procefs, be- 



f As in the prefent cafe. 



caufe 
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eaufe although the information was filed, yet it was not en- 
tered in the book f (fo that the party might have notice) pur- 
fuant to the rules in 1687 and 700; and it, was alfo faid, 
that the information was onlj the commencement, &c. Cro. 
Eli*. 261. Rex v. Harris, and it would be inconvenient to the 
fubjedt not to have notice by the book. To which it was an- 
fwered and refolved per totam curiam. That to prevent the in- 
convenience, &c. the Baron never figns a * warrant for a * *• 2IO 
Capias without an affidavit; and as to the Stat. 18 Eliz. 
there is a provifo in that aft, fo that this cafe is not within that 
ftatute : and per Lord Chief Baron Gilbert and Baron Page 
(only in court) the motion was denied. 

Milk v. Etberidge, Feb. 3, 1725. *8;. 

BILL by' the* Ieffee of Matthew Hawei CI' (fetting forth **» of «»-**• 
his leafe dated Feb. 4, 1723.) for the tithes, &c. for f ^X7ykl 
1724 and 1725, in the parifh of Simp/on in the county of f e « of a ws&ory 
Buckingham, allowed. 

The defendant, as to the difcovery of the quantity of 
lands he held, and what tithes he had in thofe years, and al- 
io as to the account, pleads, that it appears by the plaintiff's 
till that his leafe was dated Feb. 4, 1 723 ; then pleads the 
Stat. 1 3 Elix.caprio. touching leafes of benefices, and other « 
ecclefiaftical livings with cure, and avers, that Matthew Hawes 
CI* the leflbr, was abfent from his benefice eighty days and *f ov T '*• 
more in one year fince the leafe, and before the filing of the r,*?' ' l ^?' 

i.„ . . J 1 1 , , , r «• /• . <^OWp. 7.66. 

bill, wfc. m 1724* that the church of Stmpfon is not impro- 
priate, and that it is a .benefice or ecclefiaiftical promotion 
with cure, and therefore by fueh non-refidence, and by vir- 
tue of the faid act* the leafe was abfolutely void. Pro Qu. 

Now upon arguing this plea (which was drawn by myfclf) Mo. 446. 
Baron Price was for over- ruling the plea, becaufe it covered JL^ 1 ? 1 **' ,II# 

the difcovery, which, according to the ufage of the court, ' ? C . h j^f" 
, . .„ J% . . , , , ° 9 ,. r , ron denied ihi* 

a plaintiff was mutled to, whatever exemption pr difcharge t0 ^ c j aw 

a defendant might have. (And at the time of drawing the Lib. 6.Buller 

plea I was of that opinion, and fo informed my client ;) but & Goodall. 

the Lord Chief Baron, Page and Hale werelof opinion * that **° dcf - 

the plea was good, extending even to difcovery, becaufe it * V p 

amounted to an abfolute incapacity in the plaintiff, which 2 

differed from the cafes where the plaintifF was intitled of 

common right ; and there is no neceflity to aver that the ab- 



t 4L Order, June a 6", 1 700, that no procefs go out upon information 
until it be entered. in the information book, and be filed. , » 



fence 
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Plea of a decree 
in chancery tt> 
eflablxih mo- 
dus's to a bill 
for tithes al- 
lowed. 



289. 

Fraudulent im- 
portation of co- 
coa nuts from . 
Holland. 



Ds Term. & Hilars** 1725. 

fence was voluntary, (tor if it was otherwife, it Jay upon the 
plaintiff to fhew it) or to aver that the abfence was eighty 
clays together ; fo the plea was allowed^ 1« 

Geale CP v. Wyntour. Feb.' 11, 1725. 

BILL for tithes as vicar of Bijbop's Lyddiat inline county 
of Somcrfet, fets forth a former bill in this court in 1717, 
and a decree in 17 18, for thefe tithes, after iflue (to try mo- 
dus's and verdict for the plaintiff. ) 

The defendant pleads that in Trinity Term, 1721, he 
preferred his bill in the court of chancery to etlablifh the mo- 
dus's, life . that iffues were directed and .found for the mo- 
dus's, and decreed thereupon to be eftabliflied, and pleads 
the fame verdict and decree in bar of the plaintiff's now de- 
mand ; and the plea was allowed per totam curiam. 

* At the Sittings after Hil. Term, 1725. 

Anonymous. 

UPON the trial of an information for importing cocoa 
nuts from Holland > not being the place of their growth, 
&c. contrary to the aft of navigation, it appeared that the 
goods were only hulks and ftiells, and feme little of the nut 
mixed with them, which they did in Holland* ieparating the 
hulks from the nut by putting them over the fire; and this 
the defendant pretended was a manufacturing of the cocoa 
nuts, and fo excepted out of the act, and that this was ufed 
only in water, which the French refugees drank. But per 
Lord Chief Baron Gilbert > this is a plain fraud, and no ma- 
nufacluring. 



f Note, The fame plea came on inter Qilttr It Lowndes and Quitter k 
Mapnden, May lo, 1726, and then was allowed per totam curiam. Baron 
Pi ice being now of the fame opinion in omnibus. And in the cafe of Bo- 
kefiham v. Bent fie Id t Nov. 15, 17 10" ; but not a, no counfel appeared for the 
plaintiff, and fo upon the authority of thefe cafes the plea was allowed. 

December 1-6, 1726, plea to a bill for tithes from Michaelmas 17231 to 
Michaelmas 1724, that the re&or was abfent eighty days, «is, in 17141 
which might be after the time wherein the tithes were demanded in the 
bill ; and (or this reafon it was over-ruled* 

Qu*re, If this a good plea, if re&or and lefTee join, for by non-refi- 
dence before /entente he only forfeits his leafe and rent* not his tithrt. 
Atiinfon and Prodga i V. Peajlcy. 
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Mar/tony. Cleypole £f a\\ May n f 1726. *9«- 



BILL by a lay impropriator for tithes for about twenty- 
four years. 

The defendant, as to fuch part of the bill as prays difcove- 
ry and relief for any .time before within fix years next be- 
fore the filing the bill or ferving the Subpana, pleads the fta- 
tute of limitations, and that he did not promife to make any 
fatisfaclion for any tithes before the faid fix years. 

This plea was now argued, and over-ruled per totam curiam ; 
for the defendant, as to the tithes, is in the naiure of a re- 
teiver or bailiff for the plaintiff, in which cafe the ftatute of 
limitations does not operate. 

Cited for the plaintiff, Cro. Car. 513. I Saund. 38. 2 Saund. 
Webber v. Tyrrell. 

Cited for the defendant, Cro. Car. 115. Hetley in. 



Limitations, 
the Stat, not 
pleadable to a 
bill for tithes. 



Han/on v. Fielding* 



* P. 214. 

291. 



BILL by a lay impropriator for tithes within the parifli Exemption, as 
and boundaries of Shilton and Barnacle in the county of bcin S L a " el of 
Warwick. % ' STjohnof 

The defendant, as to the manor of Barnacle, by his an- jerufaiem. 
fwer infifts, that the manor was part of the poffeflions of the Rep. Eq. 1*5. 
priors of Saint John of Jerufaiem, whofe poffeflions were ex- 
empt from payment of tithes quamdiu propriis manibus, &c. 
then fets forth the Stat. 31 Ben. 8 with the claufe of dis- 
charge, and alfo the Stat; 32 If en. 8. whereby thefe priories, 
with all privileges, &c. were vetted in the crown ; and that no 
tithes in kind had been paid for this manor. 

Upon the debate of this exemption were cited for the plain- 
tiff, Lib. 2. 47. a. Cro. Jac. 57. Moore 913. Degge 346. ■ 
For the defendant, Dyer 277. b. Bridgm. 32. Latch 89. Sir 
W. Jones 182. Ray. 225. Daniel Vicar of Bengoin Com' Hertf 
v. Sir J. Gotoer, Trin* 1687. 

The Court feemed all of opinion, that it was a good dis- 
charge ; but the plaintiff, after, failed in making out his title, 
and the bill, upon that, was difmiffed. 

The 



royal foundati- 
on. 
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* P. 21 s * The Attorney General at the Relation of Saint John' 
***• College in Cambridge v. The Town of Shrews 

bury. 

Touching the T^ING Edward the fixth by letters patent erects a free 
tot^hSIuT -^ rch ° o1 m Shreta) fi ur y^ and gives the bailiffs and burgefle* 
Shrewibury of P ower nominandi £s* afpunSuandi a fchool-mafter, and of mak- 
ing laws concerned 6? tangent Ordinem, Gubcrnathnem &* Dtrcc> 
tionem Psdagogi, with the advice of the bifhop of Litchfield 
and Coventry, and alfo for the prefervation of the Revenue, 

Queen Elizabeth, Anno 1 3 Regni, increafes the revenue of 
the fchool, in confideration whereof the bailiffs and burgefles 
agree to fuch ordinances as Mr Ajhton (then the head matter) 
fhould, with the advice of the biihop, make ; who did ac- 
cordingly make fcveral relating to the difpofition of the reve- 
nues and qualification of the matter. 

Anno 20 Eli%, the bailiffs and burgefles made by-laws, the 
feventh and eighth of which were, ♦' That upon every va- 
" cancy of a mailer the college fhould elect and nominate a 
" proper perfon (qualified as by A/bton's ordinance) to thr 
«' Bailiffs, who fhould nominate fuch perfon :" but by the 
eighth by-law had power to approve or difapprove. And by I 
indenture 20 £//s. between the bailiffs and burgefles and the 
bifhop of Litchfield and the college, they covenant to perform 
the faid by-laws, and enter into bond of one thoufand pounds 
for that purpofe ; and this method of election had been ob- 
ferved for one hundred and fifty-two years, without any in- 
terruption 'till lately, 

* And now upon an information by the Attorney General 
at the relation of the college of Saint John, to compel the 
town to nominate according to the by-laws and ufage. 

It was firft objected by the court, that by the letters patent 
rf Edward the fixth, he being the founder, is confequently 
vifitor, and the decree now prayed is interfering with the 
vifitatorial power, and the crown can vifit only under the 
great leal. 

But upon the fecond hearing the court thought there was 
no weight in this, but that the court might proceed to efla- 
blifh this as a charity. 

2dly, It was objected that the power of nominating by the 1 
letter* patent of Edtvard the fixth r was vefted in the body as | 
a truft or naked authority, and therefore could not be dele- 
gated. 

To which it was anfwered, that this 1 was not a total dele- 
gation of the authority, but only a regulation to prevent con- 
lulion, as in the cafe of corporations, Lib, 4. To which it ' 
was faid, that the fame objections might be made as to this; 

and 



* P. 2x6 



Cafts in Pari. 
Philips & Bury< 
4 Mod. 106. 
H. C. 

Stat. 43. Eliz. 
.c. 4. 

Duke's Cha. 
Ufes 157. 
Skin. 13, 454. 
Comberb. 168. 
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and the ufage of two hundred and fifty-two years did much 
corroborate this cafe ; and of that opinion was the whole 
court, and decreed for the plaintiff. 



*D E 

Term. S. Trinitatis, 
1726. 
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Bridges v. Mitchell. June 1 8. * 93 ' 

THE bill fets forth, that the plaintiff and defendant ma- ^£££ ° f 
ny years ago were partners as merchants, and that up- pj^dcd by one 
on fettling accounts between them in 1701, there was due partner to a bill 
upon the balance of that account, from the defendant to the brought by ano- 
plaintiff, one hundred and ninety pounds, and prays a dif- ther for the ba- 
covery, an account and fatisfaclion. % J^unt^d fe- 

The defendant pleads to fo much of the bill as feeks an ac- tijfe&ion. 
count and fatisfaltion, that it appeared upon the plaintiff's 
own fhewing, that the pretended balance was due above ] 
twenty-four years before the filing of the bill, and that in all 
that time he never commenced any fuit for it ; and alfo plead- 
ed the ftatute of Limitations. 

And per Mam curiam, the plea was allowed on the long y ltj6m 
acquiefcence^of the party 5 and after fuch a length of time # p # 218 
without fuit, it fhall be prefumed * the balance was fatisfied ; 
and the court feemed to think this was not a merchant's ac- 
count within the ftatute of limitations, thefe perfons not deal- 
ing as merchants with one another,, but as one merchant 
with others ; but gave no pofitive opinion on this head,' but 
allowed the plea on the other. 



DE 
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Term. S. Michaelis, 
1726. 

Friday, Oflober 28; 1726, This day Sir Thomas 
Pengelly Knight, took his place of Lord Chief 
Baron of- the Court of Exchequer, in the room 
of- Lord Chief Baron Gilbert^ who died about 
the 4th of this month. 



39* 



Howell v. Lard Ctmingjbj* Q&. 28. 



Decree, wfoe- \ Defendant after appearance (lands out to a feqoeftration 
*her fc (hail be £\ for want of an aufwer ; upon motion the bill was tak- 
?^hai fi * W ^!!f e en P*° cm f e JF*> an< * tn€n ^ down m ^ e P^pcr of caufes, to 
rfro confefib af* be near( * • anc * yefterday upon the hearing the q tied ion was, 
ter appearance, whether the decree fhould be abfolute, or only nifu Barons 
Page and^ Hide (then only in court) doubred, and deferred 
giving judgment on this point, until the Lord Chief Baron 
came up ; and this day it was ftirred again, when the new 
Lord Chief Baron and Page were of opinion it fhould be nifi 
only, (hefttanter) : but Baron Hale, upon the precedents pro- 
duced, was clear that it ought to be abfolute. Which (I 
think) feems to be the better opinion ; for when a bill is tak- 
* P. 220 en * pro cdnfejfo after appearance, it is giving time to a defen- 
dant for no purpofe ; lor when he comes, "he can be admitted 
to fay nothing. Baron Page made a difference ariiing from 
the quick procefs again ft a peer, which is not in the cafe of a 
common fubjeel ; but the reafon has but little weight fvt w- 
deturj. 

ft 95 . Watts v. Robin/on. Oft. 29, 1726. 

Outlawed per- J WAS outlawed, and by an inquifition taken thereon it 

fon is found pof- SX. was found that fc e was po fTened of a term for years 

feffed of a term, .. . r i • j r /••• «/r i j 

hut he dies be- tn J ure u *orts ; after his deceale a venditioni exponas iflued, and 

fore it is fold by the term was fold. 

a venditioni ex- Now the widow moved that fhe might be at liberty to plead 

ponas; the wi- to the inquifition, which was granted; although it was ob- 

pferi 1 thiTl- J eaed in behalf of H ' thc P urchafor > that he had pwrchafed 
gainft the pur- unc * er tne fanclion of the court, had fince brought an ejetf- 
chafer. x ment which was defended by her, that fhe had brought a 
Ante pK 163. writ of error, and alfo a bill in chancery relating to this mat- 
ter: 
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r : but per curiam, though fte has been wrong advifed, we 
ill not deprive her of the liberty of pleading now. 

November 3, 1726, Baron Page appointed a 
Judge of the King's Bench. 

^'OTA, A queftion arofe, whether the Attorney General *9°"- 

• * upon an information qui tarn. €*fr- could withdraw a __„_ J uror - 

. Whether one 

Upon an information in the Attorney General's name only arawnby the 

was admitted he could enter a Non * prop upon that infor- Attorney Gene- 

lation, which in effect amounted to withdrawing a juror. ral in an infor- 

1 Infi. ,39. was mentioned for the defendant; but to that, nation qui tam. 
he Attorney General faid, it related only to adions qui tarn *' Mi 

tot to informations; and in thefe informations the Attorney g f c • 5° • P • 

General only joined iflue. Baron Price, Nothing but the , { n fc , 35# 

>ra<5tice of the court can juftify that, which is only to fave % shore 487: 

he King's rightf. i 8 EUz. c. 5. 

November 9 , 1 726, This day Sir Laurence Carter and Sir a [* f, 4 , # e °" C " 

John Comyns came up as third and fourth Barons of the , v cn t. a8. 

court ; fo that at this time the court con fids of Raym. 84- 

aRo.Abr. 679. 

Sir Thomas Pengelly Knt. Lord Chief Baron. £ _ 10 - 

Sir Bernard Hale Knt. ^ Kclyng * 5 ' * 



Sir Laurence Carter Knt. f Barons. 

Sir John Comyns Knt. 



} 



Rex v.Clarke. Nov. 11, 1726. a *7. 

PAUNCEFORT, cafhier of the excife, employed Nicholas f£g'£ e M(kt 
* Clarke as his bill-man to receive money arifing by the rt- crown's debt 
?enue of the excife, and took a bond from him to account being paid, 
and pay what money he filould receive of the revenue money, 
and.alfo on his own private account. 

In 1724, Clarke was called upon to account to the com- 
miffioners of the excife, and being in arrenr one thoufand 
eight hundred pounds, he applied to* Paunccfort, to help him * P- 222 
to the money to anfwer the demand ; and Paunccfort did, 
by Mr. Georges, pay the whole money to the commi(3ioners, 
and took a bond from Clarke to him for that money. Mr. 
Pauncefort, after, dies ; and Mr. Georges, cne of the execu- 
tors of Mr. Pauncefort, makes an affidavit that he (Clarke) 

f %u*rc the refolution in Gravenor qui tarn V. Bene, May 17, 1 7*6. 
And Farewell qui tarn v. Norris, when Lecbmere was Attorney General. 
Triii. 11. Jot. I. rot. 5. &. 4*. tied* qui tarn. V. Brown fcf Drury. 

had 
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had not paid the money due to his majefty, that the fame was 
unpaid, and in danger of being fajl % and thereupon obtains an 
order for an immediate extent again (t Clarke* 

Now this day we moved to discharge the orders firft, be 
caufe the affidavit upon which it was granted was fallacious> 
for that it only faid he had not paid, CsV idly, that the 
feme was unpaid, but not fai.d to the crown ; 3dly, in danger 
of being loft, but not faid to the crown And by our affidavit re 
appeared as above, that Georges htmfelf had pard the money to 
the crown, that nothing was. in arrear to the crown ; for, as 
appeared by certificate from the excife officer, rautrcef&rt had 
his difcharge, and all his bonds and fecurities delivered up; 
* and therefore there was nothing to found this extent upon. 
And laftly, that any benefit Pauncefort or his executors might 
have by the prerogative procefs, was waived by taking a pri- 
vate bond for Clarke for the payment of the money ; and of 
this opinion was the wholecourt, and difcharged the order 
for an extent. 

But nota bene, upon Mr. Attorney General's requeft they 
declared it mould not be a rule, that a debtor of the crown 
(though the crown debt was fatisfied) fhould not have the be- 
nefit of the crown procefs to reimburfe himfelf, though it 
could not be granted under the circumftances of this cafe. 

# The Attorney General v. Burges. Nov. 29, 1726. 

UPON an information by way of Devenerunt for the treble 
value on the Stat. 8° Ann£ % for goods that came to the 
hands of the defendant, knowing they had not paid the du- 
ties : it was determined at the trial at the fittings by Lord 
Chief Baron Pengelly f , that if feveral perfons were concern- 
ed, either in partnerihip or otherwife, yet the crown might 
come againft any one of them for the whole penalty, it be- 
ing in nature of a tort, and not a contract, as in cafes of 
tort a fubjeft might come upon any one concerned in the 
tort : and it was alfo refolved, that on fuch an information 
there was no necefiity that the goods mould be proved to come 
actually into his hands, if they came into his power, or into 
the cuftody of any agent of his, or to any perfon by his di- 
rection. 

f In the cafe of the Attorney General v. Carbold, Feb, 13, 1 7 31. / n 
information of Devenerunt was tried before Lord Chief Baron /Ztjnclds, 
who was of the fame opinion. 

But nota, the King can have but one fatisfa&ion. 



W 
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The Attorney General v. Weeks. Dec. i, 1726. *oo. 

UPON an information in debt for non-payment of duties, Upon an infor- 
it was laid in the information, that the defendant im- ? iation indebt 
ported the goods iz° Geo.— The plaintiff gave in evidence an ment°of dSics 
importation in April 1719. 

In this cafe two objections arofe, firft, Whether they could 
be permitted to give evidence of importation * at any time be- C J>* **• 66 °* 
fore the day laid in the information. *" 2a 4 

zdlj, whether any perfon can be charged on fuch an in- 
formation in debt for the duties, but the actual importer. 

To the firft objection it was anfwered, and refolved by the £tt' Gen. v. 
Lord Chief Baron, that this might have been made eafy to ^g*^ 
the defendant by application to the court, who would have Gilbert, 
made an order for confining the evidence to a certain time ; Idem v. Jewers 
and the Chief Baron thought the cafe in Cro. Eliz. 660. not & Batty, Dec. 
to be law: that the day is not material, and conftant expe- *» l 1** m . 
rience bad juOified this praffice. 2V&1S " 

To the fecond objection, though upon a Devenerunt, which ° r J; v f l '£ ±~~ 
• • 1 r *.• & r ^ t r 1. j i. V eTion to whom 

is a criminal profecution, every perfon to whofe hands the the goods come 

goods come may be charged, yet in debt, the perfon to be may be charged 
charged as importer muft have fuch an intereft in the goods, for the duties, 
as to be liable to pay the duties, and it will not extend to a 
mere agent or fervant ; but if he is jointly interefted with a- 
nother, the crown may recover the whole againft one ; as in 
cafe of feveral obligors in a bond, the obligee may fue one or 
all, though he can have but one fatisfaction. A factor for a ,^1^ °J m a 
perfon abroad is in this cafe undoubtedly liable, becaufe the broad muft be 
crown cannot get at the principal ; and a factor for a mer- taken to be the 
chant here has fome fort of intereft in the goods, and has fome importer, 
fhare and allowance for his factorage, and has a fpecial pro- 
perty in the goods ; he is to take the goods and pay the du- 
ties, and therefore muft be taken to be the importer ; aUter in 
cafe of a mere agent or fervant. 

# P. 225 
* The Attorney General v. Jewers &f Batty. 300. 

Dec. 2, 1726. 

Coram Lord Chief Baron Pengclly. 

INFORMATION of debt for the duties : it was objected Information of 
as to part, fciV the French wines coming from Holland, that o * Fre^h 11168 
they are prohibited and forfeited, and fo no duties are pay- wm e», 
able, Simms v. Kenm/on. But per Lord Chief Baron, after a 
feifure is made the crown cannot make an election, becaufe 
the right is attached in 'the informer as to his fhare ; and this 
is not an abfolute prohibition, but a prohibition juh mo do, as 

K in 
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in cafe of brandies had been refolved fince the cafe of Doe 
qui tarn V. Cooper, Mich. 2° Geo. „ 

At the Sittings at Serjeants Inn. 
Rex v. Bowling* 

JlQWLING became furety with Acock on his obtaining a 
*-* writ of delivery for a (hip, and entered into a recogni- 
fanc-» for that purpofe, according to the courfe of* the court. 

Bowling ; after afore facias on the recognifance again ft him) 
takes out an extent again ft himfelf to find debts; and upon 
inquifition it was found, that Harrifon was indebted to Sandys 
in two hundred and twenty pounds for goods fold and deli- 
vered, and that Sandys had, three days before the extent, by 
deed poll afligned this debt to Bowling for a valuable confide - 
ration ; and the inquifition concluded, that die captionis inqui- 
fition' Harrifon Indebitatus e#iftit * to Bowling in two hundred 
and twenty pounds ; upon tb/it, Bowling, upon making an 
affidavit that this debt was really and bona Jide due to him, 
obtains an extent again ft Harrifon, 

And this matter coming before the court on the matter's 
report, wherein it appeared that no evidence was given upon 
the inquifition, that any debt was due from Harrifon to San- 
dys, and that the folicitor for Bvwling had only fworn, that 
the confideration of the alignment from Sandys to Bowling 
was a promiffory note to the be ft of his remembrance : I now 
moved that the extent againft Hat rifon might be fet afide, 
becaufe it appeared that there was no original debt due from 
Harrifon to Bowlings as the rules, of the 15 Car. i. direCl ; 
upon which reafon the extent was difcharged. I alfo object- 
ed, that the iritereft of Bowling by the affignment from San- 
, dys was only an equitable inlereft, and that f debts in equity 
cannot be feifed upon an extent : but in this the court would 
give no opinion. 

f Fide Hard. 495. The Attorney General v. Sir Ga. Sandys, trufts may 
be found by inqnifition. % Vent. 310. con. £. Hard. 436, 466% 
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The Attorney General v. Flower. 

Tried at Weftminfler before Lord Chief Baron Pengelly 9 Feb. 

14, 1726, 3°*« 

INFORMATION by the Attorney General on the Stat.. 8° information on 
Ann*, cap. 7. feci. 30. for affifting, &c. in unfliipping of the flat. 8 
wines, whereby the treble value is forfeited : the defendant **?*>. *° r af ~ 

pleads not guilty.* Nota, the information was, that the de- 5 ( ! in ? in UI 1" 
r 1 * ' ° . . *> • i i 1. > lnippine wines, 

fendant tempore exonerations put opitulator vet aliter parttceps, a giinft whom 
anglice, otherwife concerned in exoneration* pr*di& \ &c. The it lies, 
words of the ftatute are, u theferfons who are afftfling or other* Poft PL 310. 
" wife concerned in jhe un/bipping, &c, 355* 

Upon the evidence it appeared, that the defendant had been 
prefent and affifting in unfhipping two parcels of wine, but 
that he afterwards went away ; and before he" went com- 
manded his fervant Neve (the witnefs) to ftay and affift in get- 
ting other parcels of wine into the cellar, which afterwards 
came in, * and the fervant Neve did accordingly affift, &c. # p # 228 
bat the mafter (the defendant) was then at Andover^ about 
forty miles dif^ant from Pitts Deep in Hampjbire > the place 
where the wine was run. 

Mr. Attorney General infifted this was fufficient evidence 
to bring the defendant within the aft as to the two laft parcels, 
and was within the words «* otherwife concerned ; } * or elfe thofe 
words would amount to no more than the word affifting; 
But we for the defendant infifted, that the act extended only 
to thofe who were actually prefent at the very acl of unfhip- 
ping, and never intended to punifli any perfons but thofe with 
lb fevere a Penalty ; and the words * c otherwife concerned" re- 
lated to fuch who were prefent giving orders and directions, 
but did not actually affiji. And the conft ruction contended 
for by the Attorney General would render the fubfequent 
words, or to whofe hands they Jhall knowingly come, totally ufe- 
lefs: and of this opinion was the Lord Chief Baron, efpeci- 
ally as it was laid in the information. And upon the Chief 
Baron's declaring his opinion only as it was laid in the infor- 
mation, viz. tempore exonerations 9 &c. the Attorney General 
agreed the defendant fhould be acquitted as to the two lad 
parcels. 

K z Piper 
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303. Piper v. Thompfon* Jan. 27, 1726. 

OC IRE facias upon % recoguifajite againft the bail ; the Set. 
^ fa. reciting the record was in hoc parte , whereas againft the 
bail it (hould have been in ea parte. It was moved to amend 
upon thefe authorities, I Sail. 51, 52. 1 Roll. Abr. 797. 
Stat. 8 Men. o. tap. le . out was denied per totatn curtain. 3 
Salt. 599. Hil. 3 >W in B. R. Brewfier v. Wells. 

* p. 229 * n e 
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Bin/led v. Collins. May 6, 1727. 

LIBEL in the fpiritual court againft Binftcd> churchwar- 
den (but it did not appear he was/o in the proceedings) 
for breaking an hole in the church wall, and cutting down 
the boughs of a large yew-tree in the church- yard. Not a, 
there was a decree in the fpiritual court for twenty- fix ponnds 
cofts, prater feod 9 .monitionis £tf execution* ejufdem monit'nnis. 

Now upon (hewing caufe why a prohibition (houki not go, 
it was infifted againft a prohibition, that this was a matter 
proper for the jurisdiction, of the, fpiritual court, and that a 
man may be punifhed for the fame fact in different refptcls, 
and cited Salk* 547. 1 Sid. 281. Goklfb. 113. Godb. 259. 
That the parfon had a freehold in the churchyard for tht 
benefit of the church. 2 Bulfl. 279. 1 Ro. Rep. 255 
Noy 104. 

* For the prohibition it was faid, that the parfon has the 
right or remedy as well as the freehold, and coafequently 
raigbt have an action; 2 Cro. 367. Bro. trefpafs 210 —That 
it was not t^o late for a prohibition, e,ven after fentence, if 
the proceedings are coram non jfudice* Noy 137. Cro. Eliz. 
178. Het 94. 

Per curiam^ The Ordinary cannot punifli a fingle trefpafs 
committed on the body of the church, which does not hinder 
the fervice, which is the cafe the ftatute of circumfpeQi agatis 
— de ecclejia difcooperta — extends to, and which is not alledged 
in the libel : the rector, who has the freehold in him has a 
right to bring his action, and therefore it would be bard to 
fubject this man to a double profecution ; and the expenfx 
here (though properly cofts) are in the nature of damages. 

But 



De Term. Pafcha, 1717. 

Bat the plaintiff might, if he thought fit, declare in prohi- 
bition, v 

Idle qui tarn v.Vunheck. May 16, 1727. S oj. 

INFORMATION upon the Scat 12° Car, 2. c. i 6. /. 4. for Information for 
a fhip forfeited by bringing over goods from Rotterdam, ,m P°™ng 
not being the place of their growth. R^ttcrdTm, not 

Upon the trial the defence was, that thefe goods were being the place 
brought either by the pafTengers, or the mariners, without of their growth, 
the knowledge or privity of the matter; and therefore it Whether notice 
would be hard to fubject this fhip to a forfeiture by an act he ^flaT^c* 
could not help, and much harder upon the defendant, who proved, 
was the owner, that he fhonldlofe the (hip, and cited the 
flat. 27* Ed. cap. 1 9. 38 . Ed. 3. cap. 8. 

* But Lord Chief Baron Pcngelfy faid, that his (then) pre- * P. 33! 
fent thoughts were, that htowidge in the mafter was not ne- 
cefTary, for the ad is an exprefs prohibition without any limi- 
tation or restriction, and the fact proved comes directly with- 
in the defcription of the act, the forfeiture is upon the goods 
themselves, and upon the perfon, the intention of the law was 
the fupport of trade, and therefore we may prefume it was, 
that ail perfons mould take the utmoft care that trade mould 
be earned on without any fraud. The owner is to take care 
what mailer he employs, th,e mafter what mariners, and 
what pafTengers he takes in ; and being Exerciter Navis § and 
having the entire controul of the fhip, he may fearch and ex- 
amine, where, and when he will, and no damage accrues to 
the owner ; for he may recover again ft the mafter of the fhip 
forfeited by his default} and (as he then thought) the maf- 
ter might, againft f a paflenger who created a forfeiture by 
his act : and there is the more reafon he fhould fuffer by this, 
becaufe he. has the benefit of the freight of thefe very goods 
which occafioned the forfeiture. The mailer is to report, 
and therefore he is obliged to fee what he does report. 

There was a cafe cited, Fofier qui tarn v. Phillips, in an in- < 

formation on the fame ftatute, Trin. 1722, where it was faid 
the then Lord Chief Baron was of the fame opinion. 

Nota f afterwards it appeared it was not neceflary to de- 
termine this point, which the Chief Baron would have referved 
to the defendant for the opinion of the * court, for the Jury # p # 322 
found the defendant had actual knowledge of the goods. , , 

\ Lib. 3. Ridgway's C. A N. B. 130 b. If a man committed efcapes, 
the goater (hall anfwer to the party, and foall have an action againft the 
priibner for damages. 

. 1 A r ^» 
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Nota y a new trial was moved for in this caufe June 1 t 
1727, and upon the motion all the four Barons were 
opinion, that notice in the matter was not neceffary to create 
a forfeiture upon this aft of parliament : though, for a ffmall 
matter, they thought it would be hard that a fhip (hould be 
condemned. 

Cited by Baron Comyns, MaUne's Lex Mercateria, edit. Jot. 
I. Stat. Stop. 27 Ed. 3. cap. 19. By the Chief Baron, 
Molloy 204, 209, 10, ix, 12, 23, 24. I. Sid. 298. Hu/ey 
v Pufey. 
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Rex v. Butley bf BlommarU June 3, 1727. 

TJENRY BULjLET was indebted in three hundred and 
-*^ ninety-five pounds feven (hillings and fix pence to Blom- 
mart before April 1727, and Blommart was alfo bound with 
him to the crown, to the value of three hundred pounds, in 
confideration whereof Bulky, by two bills of fale of the 8th 
and 24th of April 1727, affigned to him fixty hogflieads of 
tobacco, which was to pay him for the three hundred and 
ninety-five pounds feven (hillings and fixpence lent by Blom- 
mart ; the remainder to continue in his hands to fecure him 
againft the bond wherein he was fecurity for Bulky. * 

Upon the 27th of April an extent -iflued againft Bulky, 
upon which [by warrant from the (heriff] the officer broke 
open the door of the cellar where Blommart had lodged forty 
of the hogflieads of tobacco, and ftifed them for the crown. 
* Blommart was advifed to make the belt inquiry he could, 
when the inquifitibn would be taken on the extent, and ac- 
cordingly he did, in order to give evidence that thefe to- 
bacco's were not now the property of Bulky + but, before the 
extent, were conveyed to him for a valuable confideration ; 
as it appeared by the affidavits, the fecondary of the compter 
in Wood ft reet t and his clerk and other officers, had been 
guilty of greit (huffling and evafions, to' prevent filommart 
from knowing the time and place of executing the inquifition ; 

f Grecby qui tarn v. Palmer, Feb. 13, 1 7 33, Lord Chief Baron Reip 
mIcU put this point upon this diftin&ion, whether goods fotbrought were 
part or not part of the cargo \ and therefore if mariners or paflengers pri- 
vately bring; over ifmall parcel of gods, that is not to be looked upon as 
part of the carp, and it would bt hard the (hip ihould be forfeited for 

that. 

and 
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and this was not contradicted by any affidavit oh the other 
fide ; therefore, upon this fact we moved to fet aiide the in- 
quifition fo irregularly taken, that we might have an oppor- 
tunity to aflert our property, and not be put to the erpence, 
difficulty and hazard of pleading our property, and inlifted 
on the ftatutes 34 Ed. 3, c. 13. 36 Ed. $.c 13. i° Hen. 
8. c. 8. 2° & 3 Ed. 6. c. 8. all which ftatutes (though they 
related to freeholds and Chattels real) ftiew the care of the 
legiflature, as to the property of the fubject, and that ioqui- 
fitioas ought to be taken openly, and not privily; and the 
Stat. Edl 6. implied (at leaft) that the fubject had a right to 
have his property found on an inquifition. And we alfo in- 
filled much on the former of the writ of extent — that the 
fherifF was to inquire per Sacramentum, &c. & omnibus aiiis 
?j7j, fnediu 1$ modis t &c. 

ftpy Attorney General, in' anfwer, admitted the fads as 
alledgecjm the affidavit, but infifted that the party had no 
right of }>eing permitted to give evidence in this cafe, but 
ought £0 retort to a plea of his property ; firft, becaufe this 
has not t>eeri the practice ; 2dly, nor ufual to give notice of 
* executing thefe inquifitions, this being only in nature of * p. 5,3 c 
an office ; 3dly, admitting it to be irregular, yet that is not a 
fafficient reafdfl to iet' afide the inquifition. 

But^r totam curiam, the extent and inquifition ought to 
be fuperfeded (the return of the extent being out) with liber- 
ty to take a new extent of the fame date as the firft ; and laid 
great ftrefs upon the ftatutes cited, though they related only 
to freeholds and chattels real, ana alfo upon the mandatory 
part in the writ of extent 5 and it is not enough to fay, it has 
not been the practice, uniefs it can be (hewn that the practice 
has been to the contrary ; and notice in this cafe cannot be 
given, becaufe every body may be concerned, and therefore 
there is no bpdy particularly to give notice to'; but if a party 
is there, and offers witneffes to proxe his property, they ought 
by law to be admitted ; otherwife the difficulty would be very 
great upon the fubjecl ; for, firft, before a plea he muft give 
fecurity ; z.dly, he can have no remedy by action againft tkt 
fheriff [becaufe the inquifition has found the goods" to' be 
Bui/ey's, which would fkreen him againft BJommarQ or other* 
perfon, or any other way ; 3dly, he can have no cofts or 
damages, if he fucceeds in his plea. And it was obferved, 
the ^ftofe mentioned might take no notice of mere perforials 
at that rime, becaufe they were of little value, but have, 
Jince, been much increafed. 

AW, that in a commiffion of lunacy there are the very 
Time words in the writ of inquiry, as in this cafe, and now 
ii is ufual to give notice there : and the Lord Chief Baron 
thought they (hould go as far as they could in this cafe ; for 
this is a right * the king had not at common law, but by the • P, 236 
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Stat. 33 Hen. 8. and faid, he himfelf had attended on in- 
quifitions on outlawries, and on elegits. 

3 * 7# The Attorney General v. Jackfon. June 19, 1727. 

Infotmatjon on yNFORMATION on the aa of navigation for importing 
Wionfor*" * tca from °Md: the fad infilled on by the defendant was, 
that the veffel was bound to Li/hon, but came into the port of 
Coives to mend her bowfprit, where (he was feifed by the 
officers ; and after fuch feifure, and when the (hip was in 
their poffeffion, fome goods were run by the fail or s. 

It was admitted by the king's counfel, that if the fhip had 
been feifed before Jhe came into port ; fuch running would not 
have fubjedted the fhip to a forfeiture : and the Chief Baron 
was of opinion, that this was not an importation within the 
ad, and that fuch running would not amount to a forfeiture, 
becaufe after the feifure the fhip was under the power and 
controul of the officers ; but the jury gave a verdift for the 
plaintiff, thinking the coming into Coives only a pretence ; and 
the running after declared the firft intent, 

308. The Attorney General v. Browfe. June 24, J 727. 
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INFORMATION upon the Stat. 12° Car. 2. c. 32. for 
carrying wool aboard in order to export ; which informa- 
tion was laid in Middle/ex ; it was objected for the defendant, 
that it ought to have been * laid where the offence was com- 
mitted, or where the party was apprehended, perSeS. i„ tf 
5. To which it was anfwered, firft, that the precedents all 
run ofherwife; adly, the Stat- jfac. i. fays, that informa- 
tions (hall be brought in the proper county, and not elfe- 
where ; the. words, in 'the Stat. Car. 2. are only " Jball or may, 
&c." fothat they are only in the affirmative, and do not re- 
peal the Stat. Jac. p. 

Lord Chief Baron : the Stat. Jac. 1. does not extend to 
any offence created finCe ; (vide Salt, title informations j and 
therefore it mull now (land on the Stat. Car. 2. there are no 
negative words in it, fo it does not take away the prerogative 
of the crown to lay it any where ; and this, at the common 
Jaw* would be tranfitory, and over-ruled the objection. 

But quart the inference from his premifes. 



At 



De Term. S. Trinhatit, 17^7. 
At the Sittings in Serjeants Inn in Fleet-ftreet. 

Thornhagh v. Hart/horn. 3 p$. 

BILL for a fpecific performance of fuit to the court of the Bill for fuitdF 
plaintiffs manor was immediately dujniffed, as being cour i ; J°.!r!*}*~ 
proper at law. and fo for a fee- 

There was the like difmiflion inter Sir William Pynfent and f arm nnt or " 
S killings, the bill being for a fee-farm rent, or law-day filver law-day fiiver, 
of thirteen (hillings and four pence, payable at the plaintiff's as proper at law. 
court leet, or at the tourn of the hundred of Sivymmonbourn. 

* At the fame Sittings. * p, 23 8 

Sweetapplcv. The Duke ofKingJlon. 3«°* 

A BILL was preferred by the rector of Fledborougt in the Bill for tithea, 
county of Nottingham, firft, for tithes ; 2dly, for Glebe \ £ lcDC Md com ' 
3d!y, for right of common. mon - 

To the firft the defendants infilled upon a modus of forty 
pounds per annum, although the lands now are not above 
four hundred pounds per annnm. To the fecond, that the 
plaintiff had never had any poffeffion, though he produced 
an ancient terrier of 1645, fpecifying his glebe; and the 
fame anfwer as to the third, and that both were proper at 
law. 

Per curiam, we will retain the bill until the plaintiff has, by 
a&ion, ascertained his title at law, (though nota 9 he had 
prayed a commiffion as to the glebe and common) and though 
the modus feemed void, as being too rank ; yet they would 
not decree the tithes, until the other points were fettled at 
lawf. 

* At the fame fittings. ' ♦ p. 239 

Gweavas y. Kelynac and above one hundred more 3 ,,. 
/* . defendants: 

- • ,. . . /. l n ,. , rt , Bill for tithe of 

BILL for tithe of fifh according to the cuftom; the fifh. 

plaintiff in his bill fet forth a former decree eftablifhing Ante pi. 0*9. 

this cuftom in the parifti tempore Car. 2. And though there P° ft « pi. 33*» 

f Between Chamberlain rcflor of Braybrobe in tie county of Nottingham 
and Spencer and about forty others defendants t for glebe common, and tithes : 
The cafe upon bill and anfwer were almoft exactly the fame as this of 
S-weetapple and the, Duke of King/on, which being cited, the court inclined 
to follow the fame rule ; but the plaintiff agreed to have his bill dumifled - 
as for the glebe and common, November 4, 1 73 1 . 

feemed 
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Whether a 
court of equity 
nvtH carry a vo- 
lnnt ry deed in- 
fo execution, 
he fore the party 
has tried to get 
tcmcdy at law. 



DeTirm. S. Micbaelis, 1721. v 

/eemed to be no evidence by the defendants agamft the 
cuftora, and the plaintiff had the former decree figned by 
above one hundred and thirty parilhioncrs, testifying their 
acquiefcence in the decree ; yet the court fent the plaintiff to 
an iflue : reluSante Baron Hale, 



* D E 

Term, S. Michaelis, 

1727. 



B 



Bi/fonVi Saunders. Oft. 26, 1727. 

ILL by infants for legacies agamft the executor, andalfo 
^ for intereft from the death of the teftator. ' ' * 
"The defendant by his anfwer iufifted, that he was always 
ready to pay the legacies, but did not know who to pay them 
to, fafely 5 that he oyight not to pay intereft, becaufe, though 
he had eleven hundred pounds Bank ftock from the teftatdr's 
death ftill remaining ftock, that it was, at the time of the 
teftator's death* one hundred and fifty pounds per cent, and at 
prefent was only one hundred and thirty pounds per cent. 
And with the other affets he had purchafed other flocks, 
which falling, he was fo far from making intereft, that, 
even part of the principal was loft. 

'But per curiam 1 payment of a legacy into the hand of an in- 
fant is a good payment (IVeniwortb's office -of executor ) and 
that the defendant ought to * have done : 2dly, that when- 
ever legacies are devjfed out of a real eftate, or there is 
other real fufficient fund to anfwer them, they (hall carry 
intereft from the death of the teftator, if no time is appointed 
for. payment ; but upon the authority of the cafes follow- 
ing they decreed intereft to be paid from a year after the 
teftator's death. 2 Chan. Ca. J$2. 2 Salt. fit. legacy. 2 
rem 745. 

Thurltettle & Ux' v Sir Humph. Howortf?* 
Eodem die. ' 

J prevailed on a young woman to come and live with 
him after the death • of ' his firft Wife, to take care of 
the affairs of his family, lie. and voluntarily, on the 15th 
of December 1722, executed a deed to her (mentioned to be 
in confi deration of five (hillings) to pay her a rent- charge of 
fixty pounds per anttum, with a' claufe of diltreis in any of 
his lands in Radnorjbirc or Brecknock/hire , not exceeding feven- 



De Term. S. Micbaelis* 1727. 

17 pounds per annum ;• or elfe that lhe, her executors, Vc. 
might fue him, his heirs, executors, or adminiftrators, for 
one thodfand pounds, with intereft from the date of the 
deed: he afterwards difcharged her, and (he intermarried 
with the plaintiff; and the defendant afterwards refufing to 
pay anything, and his lanfis being incumbered, the plaintiffs 
preferred their bill to have the benefit of this deed, and that 
the defendant might either pay the arrears of the fixty 
pounds per annum, or the one thoufand pounds with 
intereft. 

The defendant in his anfwer infilled, that die deed was 
made without any valuable confideration, and upon feveral 
other matters, as that (he plundered his houfe, &c. But 
nota, he had no proof in the * original caufe 5 whereas it ' * * • 2 4* 
was proved for the plaintiffs, that he hihifelf owned (he had 
laved him three hundred pounds in three quarters of a year, 
and feveral of his letters (hewed his great fondnefs of her, and 
his- intention of kindnefs to her ; and his laft letter (when 
he quarrelled with her) had this expreffion in it — " that he 
had nothing now to do, but to pay the money " 

The defendant preferred a crofs bill, fuggefting that the 
deed was without confideration, that (he had executed a de- 
feafance three days after, and had got both the deeds up by 
Health, and that (he had plundered him of a gold watch, 
rings, &V. All which matters were denied by the anfwer, 
and the plaintiff had no proof in the crofs caufe, but that 
fiie had been feen to wear the watch, Esfr. which was ad- 
mitted and accounted for. 

Upon hearing this caufe it was objected for the defendant 
in the original caufe, that this deed was merely voluntary, 
and that a court of equity would never carry a deed into exe- 
cution, where there was a remedy at law, as there was 
here ; for though it was alledged in the bill, that the lands 
were fo incumbered that they could not tell where to diftrain, 
yet there was ho proof thereof (as indeed there was not, 
but (hould have been). > 

But it was anfweaed by the counfel for the plaintiff, that 
this deed, upon all the circumftances that appeared in the 
cafe, could not be deemed merely voluntary; however, m 
fincc the defendant had brought a crofs bill, fuggefting 
(among ft other things) that (he had executed a defeafance, 
and praying to be relieved thereon, that the whole matter 
was before the court, and proper to be determined in a 
court * of equity ; and they cited the cafe of Carey and # p^ ^a* 
Strafford in this court, 7 Feb. 1725, where relief was grant- 
ed in a cafe of much the fame nature, though there was 
no crofs bill. 

But 
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But fit euriam f yoti ought to try firft your relhedy at 
law, and we will retain the bill in the mean time ; but is 
there any precedent of a court of equity's carrying a volun- 
tary deed into execution, when there is a plain remedy at 
law ? and the cafe of Carey and Strafford was a mere fraud, 
for the defendant pretended to fettle lands of twenty-two 
pounds ftr annum, when there were no fuch lands in nature. 
AWtf, Lord Chief Baron Pengelly and Baron Comyns were of 
this opkiion ; but Baron Hale and Baron Carttr doubted 

Odams v. Tke Duke rf Graftm. 

/V N acYton was brought by the indorfee of a promifibry 
•**• note payable to A. or order, and it was moved before 
the trial, on behalf of the defendant, that the plaintiff might 
produce the note, and leave it with his attorney, iii order 
to be infpe&ed by the defendant, his attorney, &e. on a 
fugge&on that the note was forged ; and it was infilled for 
the defendant, that fmce even a bond, upon fuch motion, 
might be produced, much more might a note: but it was 
anlwefed by the counfel for the plaintiff, and per -curiam, 
though a, bond might be produced, being under hand and 
feal, yet that was upon this reason, that the plaintiff declares 
upon it with a Profert in Cur 9 ; yet there is no 'inftance that 
in this, or fuch $. cafe, a plaintiff was ever obliged to pro- 
duce his evidence of what is the foundation of hi9 action; 
and the ftatutp 5 &f 4 Annm % cap. 

* makes no difference between thefe notes and inland bills of 
exchange, but in the point of pleading ; and there is no 
inftance fince the ftatute (which might have often happened) 
that ever fuch a motion was made, or granted ; nor before 
that ftatute, that ever a bill of exchange was produced upon 
fuch motion- • • 



3«*. 



Wtlkins v. Edjbn. Dec. 8, 1727. 

TN cafes of great contempts, where the party is 
-* on interrogatories, and denies the contemnt* 



One in con- TN cafes of great contempts, where the party is examined 

tempt permitted I on interrogatories, and denies the contempt, the court 

ncffe^fortify * iave g* ven liberty* to the other fide to examine witneffesto 

his denial of falfify his examination : but ndta, this is only in great con- 

the contempt, tempts [for the practice of the king's bench and common 

pleas is otherwife"). In the prefent cafe, the court gave 

leive ff»r. Purcett (the perfon in contempt] to move for an 

order for liberty to examine witneffes on his part, to fortify 

his denial of the contempt. 



DE 
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Crofley v. Shadforth. Jan, 25, 1727* 

A BUI was preferred to have an account of the produce 
and profit of Amflerdam fubfcriptions, wherein the plain- 
tiff was to be concerned one fourth part with the defendant. 

The defendant alfo preferred a crofs bill for allowance, and 
for an account of fome other matters : A decree was made 
in Feb. 1722, that the account was referred to the deputy, 
and the cofts were referved until the report came in. There 
were feveraJ proceedings afterwards, and on tire lift. Feb.- 
1725, the deputy made his report, that there was due to the 
plaintiff one pound ten f hillings and nine-pence, which report 
was confirmed next day, but no notice taken of cofts fince the 
fir ft decree. 

From this, and alfo from the original decree and other 
proceedings, there was an appeal to the Houfe of Lords, who 
ordered that the deputy of the court of exchequer fhould vary 
the account as to one article ; * but the decree and all other 
matters therein to be affirmed. 

This day it was heard upon the report made, purfuant to 
the order of the Houfe of Lords, whereby the balance was 
(welled (to the plaintiff) to eighty-two pounds ; the plaintiff 
now applied to the court for cofts, fince the balance was" con - 
fiderabiy now on his fide, and fince, by the firft decree, cofts 
were referved : To which it was anfwered, that the judgment 
of the Houfe of Lords was final and conclufive, and the full 
fatisfaclion intended by the Lords, fince they took no notice of 
cofts in their orderf ; which they probably would have -done, 
if they had intended him any ; for in the appeal it was ex- 
prefely aliedged, that cofts were referved 1 and this court were 
now bound^down, and have nothing to do but to execute the 
order of the Lords ; and the court accordingly refufed to give 
the plaintiff cofts, Lord Chief Baron Pengelly Carter and Co- 
nyns contra* Bale. 

Wickins v. Pratt. Jan. 26, 1727. 
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Nanfwefwas put into a bill, which being infuflicient, The court wfll 
exceptions were filed ; to which the defendant fubmit- not give leave 

to add or amend 
t The cafe of Strong v. the Dutcbefi of Marlborough, in Scacc*. an exception. 

ted, 
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Prohibition for 
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den, when his 
accounts allow* 
ed by a veftry. 
¥. 1 Vent, 367. 
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faid, that the 
* P. 243 
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were in the in- 
formation. 

Ante PI. 301. 



ted, and pat in a fecond anfwer ; after which it was difco- 
vered, that the moft material exception was not drawn ac- 
cording to the words of the charge and interrogatory part of 
the bill, of which the defendant took advantage, and in his 
fecond anfwer anfwered to the very words of the exception ; 
whereupon I moved for leave to amend, or add an exception ; 
bat per totam curiam it was refufed, there being no precedent 
for it ; and the plaintiff might amend his bill by varying only 
a word or two from the firft. 

* Nutkins v. Robin/on. Feb. 3, 1727. 

IF a church- warden makes up his accounts, and has them 
allowed at a veftry ; if there is a libel again ft the-church- 
warden in the Spiritual court, relating to his account, a pro- 
hibition (hall go. 

1 Sid. a8i. Godolp. Rep. 166. p. x6. Raym. 418. Sir T. Jones 1. 370. 

Roberts y. Cadd. Feb. 10, 1727. 

A Prohibition to the court of admiralty to day proceedings 
upon their warrant to arreft a (hip, was now moved for, 
upon an affidavit that the contract was at land ; but it was 
now refilled per totam curiam, though it had frequently been 
granted in former cafes. I 

Nota y by the direction of this court the admiralty hatha! - 
tcred the forms of rheir warrants. 

Nota, it was faid the party could not compel them to eihi- 
bit a libel there. 

1 
The Attorney General v. Woodmafs. Feb. 13, 1727. 

INFORMATION upon the ftat. 8° Ann* % cap. 7. fs3. 30. 
for being aflifting or otherwise concerned in unfhipping live | 
hundred gallons of brandy, &V. 

The evidence was, that fixty half Anchors were run, and | 
put into private houfes, and from thenqe carried to the de- 
fendant's houfe ; bat it did not appear the defendant was pre- 
terit either at the time of * running or removing the goods to | 
his houfe ; but he afterwards paid the cobble-men tor run- 
ning thefe goods. 

Lord Chief Baron Pengelly was of opinion this was a being 
concerned within the ftatute, if the jury were of opinion that 
the defendant employed the perfons to .to run the goods on 
his account, and paid them for that purpofe ; for that thofe 
words ma ft have a reafonable effect and import, and muft 
xnean. (omething diftincl from ajjtjllng; As a man was profe- 

< cutcd 
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fcted on the ftat. 5 Eli%. for excrcifing the trade of a wea- 
rer; and though he did nothing himfelf, but emplo) ed others, 
«ct adjudged within the ftatute ; and the defendant cannot 
* doubly charged in this cafe, for to an information for af- 
ifting he might plead a recovery in this, as alfo to a deveae- ' 
unt. Verdic* pro rege. 

At Serjeants Inn, Feb. 24, 1727. 
Berney v. Chambers. 

LEAVE was given to amend an anfwer to a tithe bill, Anfwcr amend- 
wherein the defendant had fworn, that fuch a clofe coo- •*• 
ained nine acres, and to make it feventeen, though -ifTue was te ^* % ^}' 
oinedanda commiffion had lifted (which I never knew done 
xfore) but it was upon the defendant'* paying all the cofts 
ince the anfwer, fwcaring the anfwer over again, and tak- 
flg out a new commiffion at his own expence f. 

1 Lord Caftlecomer an Infant v. Lady CaJHecomer. * P- 249 
' Feb. 24, 1727. 3aa - 

A Receiver had been appointed by this court of the plain- A receiver's re- 
tiiPs lands in Ireland, and Marcus Barnes was ap- cognizance in 
)roved of for that purpofe, and a commiffion iflued out of ™ £ *^™~ 
his court to take his recognizance in Ireland* together with to jttedby init- 
io fureties, *4n the penalty of the three thoufand pounds, for timus to theex- 
lue accounting, &c. which was accordingly done, and tranf- cheque* in Irc- 
nitted hither; Barnes became in arrear two thoufand five * an ^ 
inndred pounds. 

I now moved in regard that Barnes and his two fureties 
ived in Ireland, and that all their lands and effecls were there, 
fld fmce no procefs out of this court could reach either of 
hem, that we might be at liberty to tranfmit the record of 
be recognizance by mittimus into the court of exchequer in 
r dandy in order that procefs might- ifTue upon it out of that 
ourt. 

But per Lord Chief Baron and Baron Comyns ( only in court) ? ut * e ^.^od 
1 cannot be done, and the only method you can take is, to ^chrocery -in* 
iea bill on the foot of this recognizance in the court of c nan- Ireland, and 
try in Ireland, againft Barnes and his fureties, to have an ac- when iflue is 
Mint, &c. and when iflue is joined, the certificate of this re- there joined, a 
^gnizance here will be good evidence of it in the court there. X? r ?* ct,e °. f 

* . t r * .« •». . w zanccwillbe 

f But not*, fince, in the cafe of Mt . Wortley Montague v. ^ j evident 

ic court refuted to let the defendant amend his anfwers by only altering there 

leday of payment of a modus, although iflue was not joined, and the 

17 fet right in the crofs bill. 

D E 
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32 j. Keen v. Godwin, May 14, 1728. 

An sward of re- YT was adjudged upon demurrer, per curiam, that an a 

kafettothe J^ward for the parties to give mutual releaies to the day o 

date of the a. the date of the award was good; although it was obje&ed 

ward, » good. ^^ ^joni, the time of the fubmiffion, it was void. T( 

which it was anfwered per curiam, that awards have beei 

more favoured of late, than in former times ; lender of a re 

leafe to the time of fubmifllon is good, though the award men 

tioDS releafes to the time of the award ; for it (hall be good foi 

fo much as the arbitrators have authority to do, though the] 

exceed their authority. . 

In fupport of the objection were cited i Sid. 154. 1 Keb 
569. 1 Ro. Abr. 242. B. 4. Lev. 188, 344* N r ota 9 this 
was to fupport the diftincVion between a general and an ex 
prefs releafe. Luinv. 549. 

E contra, 1 Salt. 74. Abraham and Brandon,Hil. 12° Ami 
in B. R. 

* P. 2SI ' 

3M- # May 22, 1728. 

Defendant muft -kJqTA, it was agreed per curiam, that a defendant ougb! 
of^njunai^^ to fign his anfwer, or for fuch defefl an injunction maj 

may be conti- he continued : But quaere, whether if the plaintiff take* * 
nued. a copy of the anfwer, it is not a waiver of that informality 

3 a 5 . The Corporation of Scarborough v. Jackfon. 

May 24, 1728. 

fomemptha" A LTH0UGH the ^ndant was in contempt, yet the 

leave to plead, -** court gave him leave to plead, anfwer and demur ; the 

anfwer and dc- fame day it was declared per curiam, that for the future, where 

niur. If time is t h e defendant being in contempt prays time to anfwer, if i? 

fntcrhi^ ap D . 1Uft * s S rante ^> he ftxa11 cnter his appearance with the regiftcr. 

pearance. _ . 

iMtpl. 371. ' hlf 
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Sir John Raufe v. Barker & aP. May 28, 1728. 3 a6\ 

IT was ordered that a commiflion fhould iflue to afcertain Thc re £! rn of a 
lands, parcel of a manor, charged with quit-rents ; the afcTrTaiothJ 
commiffi oners returned, that one Mayhenv furrendered fome lands of a ma- 
copyhold lands, parcel of the manor, in the year 1704, nor ordered to 
whereas it was really in the year 1 703 ; for which reafon I be amended, 
moved that the return might be amended ; which the court 3 Mod. 100. 
ordered that the commiffioners (houid do, though they could ' " * 59 * 
not do it themfelvcs. 

* Edgell qui tarn v. Sir Matthew Decker. * P. 252* 
Eodem die. 3*7- 

MR. Attorney General and I moved to amend an infor- Amendment of 

mation of feifure of a (hip upon the atf of navigation, * n ^^j n 

for importing from Holland cheiryderries,, cherconees and navigation. 

foofees, called in the information Indian filks : The amend- salk. Tit. *A- 

ment prayed was, ift. to ftrike out filks, and make it India goods mendment. 

generally ; 2dly, and alfo to add five hundred weight of tea 5 p l- 3» IO 

this laft part was denied, for it was to make a new information, OK h c 4 ucr rulc * 
and to put the defendant upon a new defence ; but the for* 
mer part was granted per curiam. 
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Robin/on qui tarn v.^Lequefne. July 2, 1728. 3a8f 

UPON an information of feifure of Jefuits bark «m the Whether a new 
ftaL 14 . Car. 1. cap. 11. feci. yi. for fraudulent expor- trial can be 
tation of Jefuits bark, two calks out of fix being dull. There ^"^o^of 
was a verdict for the defendant, and now a motion was made fcifjrc^where 
for a new trial ; but per tot am curiam it was denied.- a ver di# is for 

Not a, it feemed to be admitted in a cafe of this nature a the defendant, 
new trial might be granted, if the facl: would have admitted 
of it ; and the council for the plaintiff were prepared with pre- 
cedents (if they had been called for) to that purpofe. 

Nota, nothing is forfeited on this clauie of the aft, but the 
poods themfelves. 

• L The 



Be Verm. S. Michaelh, 1728. 
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319. *£he Attorney General v.Forgan. July 9, 1728, 



Information for 
unfhippicg tea. 



Lib. 5, 85, 
1 Vent. 53. 
Cr. Car. 338. 
Lutw. 1 384. 
-Sty. 3 5*. 
I Sid. 60. 
1 Lev. 4S. 
1 Vent. 142, 

Hard. 361* 
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330. 

Writ of privi- 
lege granted to 
the deputy of 
the ufher of the 
cuftoms. 



AN information was brought on the flatute of 
for being concerned in unfliipping parcel* herb* exotic 
(without zxiAnglice) the duties not being paid, upon whtcl 
there is a forfeiture ,of the treble value : 'Upon the trial th< 
defendant made no defen.ce> relying upon the objection whicl 
he mad* in arreft of judgment, that this herb* exotic* withoci 
axiAnghce to reduce it to a certainty) was too uncertain (then 
being many foreign herbs) efpecially in a perfonal informa 
tion, as this was, and on which there was fo great a penalty ; 
and the cafes in the margin were cited, and upon the firft mo 
tion the court inclined to arreft the Judgment, but gave the 
Attorney General time to fearch precedents, there being only 
three or four produced in perfonal informations to fupport this ; 
but the court thought that precedents in informations offei- 
fure would be of equal weight to fhew the ufage, and what 
was generally, under ftood by thefe words herb* exotic* \ though 
it was objected, that the writ of appraifemcBt and indenture 
-of return were part of the record, and fo reduced it to a fuf- 
ficient certainty \ whereas perfonal informations had nothing 
but the information to explain itfelf, but the court thought 
on feifures, the writ of apprajfement and return could ex- 
plain nothing inthe information but what was certain before 
and therefore on the Iaft motion above one hundred prece- 
dents being produced, where, in informations of feifure the 
words herb* exotic* were ufed without ah Anglicc to fignify tea; 
Judgment was given pro Rege per totam curiam. 
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Bijhop v. Lloyd & al\ Och 33, 1728. 

k NE Martin, who was deputy to Mr. Tay lor y ufher of 

the cuftoms, being chofen headborough for Weft Ham 

in the county of EJfex> moved for a writ of privilege to dis- 
charge him from that office, which was granted (at the fide 
bar, ut credo) the Iith of July 17*8*$ upon the authority of 

which 



o' 
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which precedent, I this day moved for a writ of privilege for But denied to 
the plaintiff, who was chief accountant to the cornniiflloners thcc J 1,efac " 
for victualling the navy) and chofen churchwarden of the CO mmiffioners 
parifh of Saint Botolph Aldgate y London) his attendance on the for vi&ualling 
King's bnfmefs and the revenue of the crown being equally the navy, 
concerned as in the other cafe ; But the court thought this not 
like the other cafe, fdr it did not appear here, that there was a 
claufe of exemption in the patent conftituting the commiflioners 
of victualling, as in the other cafe there was for all officers, £sV. 
and the true reafon they went upon in the other cafe was, for 
that all officers of the cuftoms are bound to an attendance in 
this court, which in this cafe, the party applying for this writ 
of privilege is not; 

* Rex V. Belling. * p - 256 

331. 

THE defendant was convidted upon the teftimony of two Whether the 

witnefles upon an information for being concerned in court will flay 

unlhipping uncuftomed goods ; it was moved on behalf of the * lie entering of 

defendant, that the court wowld ftay entering judgment on ^fXrmadofl 

the poJUa % becaufe the witnefles were perjured (of which affi- on a f U gg e ftion f 

davits were produced) and were intended to beprofecuted for that thewitnef* 

perjury : but the court refufed to ftay judgment on this alle- fes were £er- 

gation, there being no precedent of any fuch thing. But j^tf at thc 
the Chief Baron ieemed to think it might be done, if there 
had been an indictment of perjury actually found. 



trial. 



Gwavas v. Kelynack £sf al\ 33** 

A BILL was preferred by the plaintiff as impropriator of BUI for tithe 
the redory of Pauli alias Paulin in the county of Corn- m ^f*\£j 
wall for the tithe of fifli, and infifts upon this cuftom, via. [m!,° pii a tor. 
that every pariftiioner of the faid partfh and others, being pro- 
prietors or. occupiers of any fifliing boat, fiQiing net or other 
fi tiling craft, which has been ufually tied, moored or kept 
within any part of the rectory or parifh, (when not ufed in 
fifliing)' ought to pay to the impropriate rectors the tenth part 
• of all great and fmall fifh taken in the hay or adjoining feas, 
with fuch boats, nets or fifliing craft, except fifh uied. for bait 
for fifliing, and fifli meafhed in the fleeves of nets, called fay- 
nes : And the plaintiff fet forth in his bill a decree obtained by 
his grandfather againft about one hundred and thirty parifh- 
ioners, which was made upon a very folemn hearing, wherein 
* all the then mod learned counfel in England were engaged * P. 257 
on one fide or the other, and whereby the cuftom, as now al- 
ledged (except only as to the exception of fifli meafhed in ihe 

fleeves) was eftablilhed. (But nota, the bill in 1680 al- 

L 2 ledged 
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ledged the cuftom to be inhabitants, &c. alone, and not, 
«' or others, &c") 

The plaintiff alfo now infixed, that a year after the decree 

one hundred and thirty of the then defendants, by in- 

* dorfement on the decree, acknowledged the cuftom, and there 

had been an acquiefcence ever fmce until the year 1722, 

which was about forty years. 

The defendants infifted, firft, that they ought not to be 
bound by this decree, there being only two of the prefent de- 
fendants who were defendants in the former caufe. 2dly, That 
the cuftom did not extend to driving nets, which of late years 
had been moftly ufed, 2xa\faynes neglecled. ^dly, that it was 
unreafonable to extend to inhabitants and others, and into ad- 
joining feat out of the parifh, and therefore prayed an ifTue. 

But the plaintiff's counfel in filled, that here was fufficient 
foundation for a decree without fending it to an ifTue ; firft, 
The former decree being fo folemnly obtained ; idly, Tie 
indorfement by one hundred and thirty of the then defendants, 
two of which were now alive, and the defendants to this bill ; 
3dly, conftant ufage and acquiefcence fmce until the year 

1722- 

The Lord Chief Baron, and Comyns Baron, feemed to 

think this a fufficient ground to decree for the plaintiff; but 
the other barons ( £K Hale Baron) doubting, and upon great 
P. ic8 importunity of the 'defendants * counfel an iffue was directed 
^ to be tried at the bar, to try the cuftom as laid in the bill, 
which came onto be tried at Wejlmmjler in cur' fcacc\ Nov. 6, 
1728 ; and upon the trial (which lafted fourteen hours) there 
was a verdift for the plaintiff, though the defendants gave 
pretty ftrong evidence, that drift nets were as ancient as 
faynes, and no tithes had eve*r been paid for drift fifh : (Nota, 
drift nets were looked upon as a fraud upon the cuftom ;) but 
the authority of the decree (when the matter was fully confi- 
dered) and an acquiefcence for forty-one years fince,. was too 
ftrong to, be got over ; and the verdict was to the fatisfaclion 
of all the court, but Baron Carter. 

The defendants appealed from this decree to the Koufe cf 
Lords, which was there heard Feb. 26, 1729, when the de- 
cree was affirmed. Mr. Bunbury and others for the plaintiff; 
Serjeant Stevens and Mr. Fazakerley,* &c. for the defend- 
ants. 



Tit\ 
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The Attorney General at the relation of Hughes May- M : 
or of Liverpoole &f aV v. Norris &, al\ Nov. * 
13, 1728. 

TT was moved to (lay proceedings on an information upon ft™" bfcaufe 

A an affidavit made by two of the defendants, that one of t ne information 

the relators had acknowledged that the information was was without 

brought without his privity or confent. But per curiam, this th- privity or 

may be a reafon why (if the relator applies himfelf) we may J^*^^ 
ftrike his name out, but no reafon why we fhould delay the e re a or*, 

reft of the relators ; and denied the motion. 

Nota, upon the defendant's praying a dedimus to anfwer, # ^ 
the plaintiffs immediately craved an injunction * according to ' 2 $9 

the prayer of the information, which was to enjoin them 
from mifapplying money' received for the benefit of the cor- 
poration of Liverpoole, which, though fpecial, was granted. 

The Dut chefs of Marlborough v. Grey Arm\ 334. 

Nov. 27, 1728. 

TRESPASS for entering the Plaintiff's clofe, breaking g cnaz[iSue'm 
her gates and locks, t$c. the defendant pleads not guilty ; trefpafs that the 
Upon trial before Lord Chief Baron Pengelly at the affizes Lotus in quo, 
in Berks, he permitted the defendant to give in evidence on ISV.ka * om " 
the general UTue, that the place where, §V. was a common mon hl S hwa 7* 
highway ; but it appearing that the inheritance was in the crown, 
he referved this point for. the plaintiff to fpeak to. Now up- 
on motion for a new trial the Lord Chief Baron adhered to 
his former opinion ; and I think Baron Corny ns was alfo of the 
fame opinion ; but Baron Hale and Carter differed ; but be- 
caufe the inheritance appeared upon the evidence to be in the 
crown (it was the great park at Windjor, of which the plain- 
tiff was only ranger) the court at laft were of opinion it could % 
not be given in evidence ; fo a new trial was granted. Cited 
for the plaintiff, iSalk. 287. \ Cro. 184.. Yelv. 215. I 
Bulfl. U45. Godb. 183. Lib. 9. Aldred's cafe ; 2 Roll. Abr. 
138. Cro. Car. 266. 2 Vent. 344. 2 Lev. 2 20.— -For the 
defendant, 1 Leon. 301. 1 And. p. 29 . Keb 286. Lit. f. 
463. Noy 173. Ptowd. 322. 2 Mod. Birch v. Wilfon, Roll. 
Tit. Cbemin; I Sid. 106. Pr# Rege Stanf. 72, 5, 6. Savil. 
125. b . Ley 1. Cro. Car. 60. Hob. 45. 
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335. 

Prohibition for 
w rd», Thou 
an a jilt and a 
ftrumpct, re- 
fufed 

336. 

Real eftate 
charged with 
payment of 
debts, &c. yet 
the refidue of 
perfonal eftate 
applied in eafe 
of the real. 
2 Vera. 558. 
43,301, 718. 
1 Lev. 203. 
Prec. in Can, 

JOlv. 

* P. 26l 



Cr. Car. 4*3. 



Fergufon v, CuthberU Jan. 23, 1728. 

SUIT in the Spiritual courfr for faying, thou art a jilt and 
ftrumpct ; a prohibition wa* moved for, but denied per 
curiam, 

Lucy ■& al* y. Bromley Esf al\ 

J By will charges his real eftate with paynfent of his 
debts, funerals and legacies, and gives to his wife one 
thoufand poun is, payable in two years after his deceafe, with 
intereft at five pounds per cent, in the mean time, and his 
houfe in Red Lion Square, with the uie of the goods therein 
during her life, and the ufe of the plate and goods at 
Cbarlcott in the county of Warwick during her widowhood ; 
and after giving other legacies concludes his will, and made 
his wife fole executrix of his <wi// y .« and of alt my goods, chattels * 
u and arrears of rent, not before given or limited in this my will" 

* It now became a que ft ion, whether the refidue of the 
perfonal eftate in the hands of the executrix (frould not be ap- I 
plied to the payment of the debts in exoneration of the real 
eftate : And per totam curiam* the perfonal eftate ought to be 
applied in eafe of the real eftate. ' , : 

Nota t It was infifted, that making her executrix of parti- 
culars amounted to no more than making her executrix in ge« 
neral. 



337. 

Information for 
not making a 
true report mmt 
belaid to be 
■where the im- 
portation actu- 
ally was. 



The Attorney General v. Moyer. 

INFORM T ION for not making a true report, contrary 
to the ft at. The importation was laid to be 

within the port of London ; upon evidence it appeared the im- 
portation was at Cowes in the county of Southampton. 

It was objected for the defendant, that though the infor- 
mation might be brought in Middle/ex, yet they ought to 
have alledged the importation to have been according to the 
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fa&, fcilicit> at Cowes : And of this opinion was the Lord 
Chief Baronf. 

Tiffin v\ Jack/on. Feb. 5, 1728. 33 *. 

THE defendant was outlawed at the fuit of Tiffin* who Outlawry, 

got a leafe under the crown, and ook out a tevari> bir ^"fj^^* 

could have no benefit of thnr procefs (being obnVucl-ed) it C rown™injunc- 

was therefore now moved * on his behalf for an injunction to # p. ^ , 

put him into poffeffion : but per curiam, we cannot do it, and tiontoput him 

he may have an action of trefpafs for the profits---It was in poflcffion re- 

alfo faid he might have an ejectment. fSed autre de ceo. fulciU 

* J l y Antepl.no. 

The Attorney General v. Hatton. Feb. 13, 1728." 339. 

INFORMATION in debt for the duties of goods imported dlTforlhedu- 
A in May 1727 : In evidence Mr. Attorney General offered tics of goods i in- 
to prove iev'eral importations at feyeral rimes ; but it was ob- ported in May 
je&ed for the defendant, that as only one importation is laid '7 a 7» plaintiff 
in the information, the plaintiff ought not to be permitted to may B ive « vi " 
give in evidence more than one importation ; though it was r a"^p ort adons 
admitted the plaintiff was not confined to any particular time, at fevcral times. 
But this objection was over-ruled by the Lord Chief Baron, 
not only from precedents, but he faid it was no more than 
the common cafe of an indebitatus ajfmpfit pre diver/ts bonis vendit' 
v5f deliberate 5cc. where the plaintiff .\:ay give evidence of any 
goods at any time fold. Nota* in this cafe the plaintiff had 
given the defendant a note of the times of the importations, 
but of the places the defendant was refufed notice. 

At Serjeants Inn, J]eb. 21, 1728. 

Stone v. Rideoui. . 

340. 

BILL brought by a jay impropriator for tithe hay in the pa- B »N *° r J itnc 
rifh of ] 'Framfieldm the county of Sufex, and derives title ha 7 by im P r °- 
under a grant' 3* Jac. 1. which exprefsiy grants the tithes of ^"of Jac ' *. 
hay. ' •- difmiffed, none 

* To this bill the vicar was made a party, and the plaintiff * p. i&\ , 
had no proof that he, or thofe under whom he claimed, ever having ever 
had received tithe hay : The defendants ( par ifhi oners) infifted been paid, 
he was only entitled to corn and grain, and that the vicar 

\ Nola y in the cafe of Mtrtin v. Winford^ Yrin. 16*95, Ltchmere Ba- 
ron citci the cafe of Butcher v. Hatnit, %o Car. %. which was an informa- 
tion for a falfe report, and all laid to be in the port of London ; upon the 
trial it appeared to be at Briflol y and was allowed to be good. 

was 
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was intitJed to tithe nay ; though there was no evidence that: 
tithe hav had ever been paid, either to the impropriator or 
the vicar, but ih* farms of the. defendants were under antient 
mode's or cuftomary payments, and the defendants infifted 
that the hay was covered under modus's, and to corroborate 
this, gave feveral inftancesof payments of modus's to the vicar 
by feveral parifhioners, who had nothing but meadow ground, 
and confequently could pay only for the tithe of hay. This 
caufe was this day heard, and though there was no proof of 
payment of tithe hay in kind to the vicar, but only prefumed 
to be fo by the modus's, yet fince there was no inftance of the 
Impropriator's haying received tithes of hay for one hundred 
and twenty years iinceahe grant of Joe. 1. the bill was difmif- 
fed per totam curiam . ' 
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341: Reignofdj y. Hind. May 4, 1729. 

benefit and en- TjlkL 10 ^ ave tn £ benefit and enjoyment of a watercourfe 
joyment of a Jj running to the plaintiff's houfe in Cbrjhunt in the county 
water ourfe dif- f Hertford, and to have fatisfaclion for damages done by the 
miffed, a 8 bc-- defendant'^ flopping it. \ ! " "" . 

law Pr ° PCrat II was Reeled ? or tne defendant, that this was proper at 

1 Vern. 308, ^ aw » ^ r ^» becaufe it is for damages ; ?dly, the plaintiff is 
3U. only a leffce for years* and canjtvot^pome here to eftablifh a 

right (efpecially, until title be afcertained at law. 

To which it was anfwered for the plaintiff, . that an action 
at law (if a verdift (hould be obtained by the plaintiff) would 
not be an adequate remedy ; for the plaintiff could only have 
damages for what was paft, but coulcj not have his right ef- 
tablitbed nd continued without the aid, of a court of equity; 
f P. 265 that this was to prevent multiplicity of adtions, and * in the 
nature of a bill of peace. But per totam ruriam, the bill was 
difmiffed without entering into the proofs. (Lord Chief Ba«r 
jrbn P'engelly abfent) 



Jkx 
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Rex v. Green. May 7, 1729. 

TUfRLL was bound as one of the fareties for Wilklnjon the Debts are doc 
^K£ receiver general for the county of and With* bound by the 

in/on becoming indebted to the crown, an extent iflued againft tcftc °[ thc ex- 
MtlU dated Feb. an inquifition which was taken there- Smth^a^ 

upon in May following, found Green indebted to MM in Feb, <>" £} th * ^"jl 
fcilicet die emanations* brevis de extent 7 ; upon which I moved the fition, 
court, at the fetting down of caufes after the Jaft term, to 
quafli the inquifition, becaufe debts are not bound by the 
tefte of the extent, but ojily 4 die captjonis inquifition 9 , of which 
opinion the whole court was, but gave feveral days for the 
Attorney General to ijiew caufe j and this day Mr. Attorney 
General would not appear to {hew caufe, and fo the rule 
was made abfoiute to qualh the. inquifition. 

Alardes &f a? y. Campbell. JVJay 6, 1729. 34* 

A BILL was preferred to have fatisfaetion on a note cf ^**$f^ 
hand for 3 : 84 /. given to one Richard/on by the defend- ^&? w. 3* ' 
ant, and which by feveral affignments came to the plaintiffs, whether a court 
and tofet afide an award.br umpirage ; 'and the bill exprefly of equity can 
charged that the note which was awarded to be delivered up « n ^ ui,rc int0 **• 
by the plaintiff, was never produced to the ufripire^ that th« 
other plaintiff (Alardes) was gone into Scotland * to 'enquire * * • 2 "6 
whether the defendant had paid this note to feveral owners of 
ihips there, as he pretended, and that Alardes was the only 
perfon who knew any thing of this affair, and therefore de- 
lired that the umpire would ftay 'till Alardes was^ returned* 
which the umpire promifed to do, but afterwards made his 
umpirage before Alardes returned ; but both the umpire and 
the defendant promifed it fbould be heard after his return 
from" Scotland : and there were other charges in the bill of 
undue practice in making this umpirage ; and therefore prayed 
to fet afide 'this award, 

The defendant pleaded the arbitration bonds, the election of 
the umpire, the umpirage made within time, that the fubmiffi- 
on was made a rule of the court of King's Bench, that there had 
been no application to that court purfuant to the Hat. 9* S3 io° 
W. 3. and therefore that all other courts were now concluded; 
but gave no anfwer to the exprefs charges in the bill, but ver- * 

ified their plea only, and anfwered only by denying combina- 
tion, f 

It was objected by the plaintiffs* that the defendants ought 
not to plead this award, which is the very thing the plaintiffs 
pray to be relieved againft, efpecially fince they hav* not fup- 
porte^ their plea, by giving an anfwer to* the particular char- 
ges of partiality alledged in the bill ; and the court were of Reynolds* Per- 
that opinion: But then the queftion was upon the ftatute rott, in Scacc* 

y°& May 4, 177 
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' 344. 

Upon an iflue 
to try a modus 
of 3 s. 4<i. for 
five clofes, it 
appeared in e- 
^idence it ex- 
tended to two 
more, new tri- 
al granted be- 
caufe the judge 
mifdire&ed the 
jury. 
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* 9 & io° W. 3. whether this court was not now precluded 
and the Lord Chief Baron and Baron Corny ns were of opinior 
that it was not (now the time in B. R. is elapfed) but Baron 
Carter that it was, Baron Bale dubitante. At lad it * was or- 
dered that the plea fhould Rand for an anfwer, with liberty 
to except ; and the court intimated, that the exceptions fhould 
be confined to matters fubfequent to the gth of May 1726, 
the date of the arbitration bonds, and to the cxprefs charges 
of undue practice in the umpire* 

fayhr Clerk v. Walker. May 13, 1729. 

BILL was preferred by the plaintiff as re&or of Cbeclley in 
the county of Stafford, for tithes of five clofes in that pa- 
rilli in the defendant's poffeflion. 

The defendant by his anfwer infifted that there was a mo- 
dus of three (hillings and four pence in lieu of ail tithes arifing 
on the five clofes, and that no tithes in kind were ever paid ; 
Upon the hearing the court dire&ed an iffue to try the 
modus, and upon the trial it appeared in the evidence, that 
this modus was pay a We not only for the five clofes, but two 
clofes more, particularly named ; Mr. Juftice Prjolyn % upon 
this evidence (at Stafford J directed the jury, who accordingly 
gave a verdict for the plaintiff againft the modus. Now upon 
the return of the Pofiea it was moved for a new trial, for that j 
this being an iffue to inform the confcience of the court, the 
defendant ought not to be held fo ftridly, efpeciaily fince no 
proof of tithes in kind being paid was given ; and therefore 
though it extended to two clofes more, yet it was lefs tkan 
really the prefcription was which he infifted on, and there- 
fore he ought to have had the benefit of the proof as to 
five clofes only. Jor the plaintiff it was infilled, that a mo- 
dus ought to be certain, being in bar of common right, and 
therefore he has failed in the defence he * infifted on ; and 
Mr. Judice Probyri's opinion, as certified by Baron Hale, was 
relied on : but per totam curiam, a new trial was granted; and 
they fatd they could not dillhjguifh this from the caie of a pro- 
hibition, and cited thefe cafes ; Hetley 1 1 1. 1 Vent. 32. Hob, 
64. 1 Shore 347. 4 Mod. 89. Garth* 89. <7ro, Eliz. 531* 
722. 
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Rex v, Pritckard. June 20 a 1729^ 54 ^ 

UPON the I2th of .FVi. 1728, an extent iflued agamft Ertemtagrfaft* 
Pritchardy tenant of Sambrook ; the 23d of April 1729 |!!|)|? t, j tlie 
Sambrook diftrains for rent* 30th of April 1729 the inquifitioii' lievcdoflfotTa 
finds the goods then in the poffeffion of Pritchard Nota y the Anna, 
extent was not executed till the 23d of April, the day after 
the diftrefs. Mr. Foley moved that Sambrook might have the 
benefit of the ftatute 8° Anna* for his rent, notwithstanding che 
extent ; but it was denied /er furiam. 

The Bijloop of Hereford v. the Duke of Bridgewater. 346. 

THE fame day Doctor Egtrton bi /hop of Hereford, who had ^tonto ,'h- 
preferred a biU for tithes againii his brother the duke of f pe a: books o*f 
Bridgewater, and feveral tenants of his manor, moved ta havei defendant's ma* 
an infpeclion of * the court rolls of the manor, to fee what pro- nor ' 
portions they paid of a modus infifted pn $ but denied per tot am * P. 270 
curiam. : . 

The town of Pool in Dorfetjhire v, Bennett &? al % . z*i> 
< June 23, 1729. 

BILL by the town of Pool againn* Bennett and others for du- Bill for wharf- 
ties of" wharfage, keyage, &c. Upon the hearing it age and keyage* 
was objected, that the bill ought to be difmiffed as being pro- &c. whether 
per at law, upon the authority of the Mayor of Boflon agaiiift P">P«atlaw. 
Jnckfon 9 ante, VI. 160, and feveral other cafes : But the court 1 
retained the bill (Carter Baron* dijfentiente> Comyns Baron* h&Ji- 
tante) and gave the Plaintiff liberty to bring an attion at law, 
but would not difmifs it. Nota, the reafon was, becaufe the 
defendant admitted the plaintiff's, right, but fet up an exemption 
in the town of Wareham. ' ( 
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548. Springer v. Sommerville. Oft. 25, 1729. 

l££tdt"the* A FIERI f acias u P on a J^gment iflued againft J. S. the 

fherfff after the *^^ attorney for the plaintiff informed him of it, upon which 

defendant'* J- S. went and ihot himfelf through the head ; after his death 

death, but tefted the rttorney delivered thefieri facias to the iheriff, who execut- 

hefore iswell e- e< j J t U po n the goods of J. •$. 

It was now moved to fet afide th»s execution as irregular, 
becaufe the defendant was dead before the delivery of the writ 
td the flierifr : But per curiarp clearly, that the execution was 
negular, -and that the ftaiiite of frauds and perjuries extended 
only to creditc rs and purchafers, but not to executors or admi- 
niftrators, who flood 'in the place- of the party ; and conse- 
quently, as to them, the writ' bound from the Te/Ie, which was 
before the death of J. S. f 

3 ' 49 / * Fenwick v. Forte/cue. Nov. 7, 1729. 

Secur'ty for yT was moved that the»p]aintifF tfiould giye fecurity to an- 
cofts, whether J^ j* wer t he cofts, before he iJiouFd be T at liberty to proceed in 

by a plaiLSff ^ his bil1 ' in re S ard he WaS F> We6led ty the ' He f ian env °y 5 and 
rrotedfced by f° n0 procefs could be ferved upon him, and consequently he 
aa ambaflador, came under the fame reafon as of a foreigner j but this being a 
bill for an ipjun&ion to flay tfye defendant's proceeding at law 
in eje&ment, the* court deniffd the motion, becaufe the plaintiff 
was in a. manner forced into this court, aad did not come in ori- 
ginally. - 

f Upon a motion to fet afide an execution executed, becaufe Dr. AW- 
ram, upon whofc goods the execution was levied, was dead at the time 
the f, fa. was delivered to the fheriff, (o that the property was never 
bound by (that Writ; for that the lien has rdtrofpedt only to the time 
' when the writ is delivered to the flieriff. 29 .Car. % c. 3. The court held 

that the writ binds from the tefie y as againft the party, in the fame man- 
ner as at common law ; though in refpe<5t to purchafers this ftatute has 
altered it. Or. Ncedbam* cafe, Pafc. 3 W.& M. B. P. — The fame re- 
solution was in the cafe of J, Parfons againft the executors of Gill. Paf(> 
13 W. 3. B.R in which it was refolved, that a judgment entered in 
Hilary vacation well enough fupported aft. fa. taken out after, but tefted 
fcfoec, th^ judgment (hy relation) being taken to be of the preceding 
|erm. fide 1 Mud. I6». 

- Dtjbrow 
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ASequeftration iflued againft the defendant for want of an Sequeftrators, 
anfwer ; the Sequeftrators entered tbn defendant's houfe, in cafeofcon- 
and removed all the goods, to the value of feventy pounds at tempt, for want 

leaft though the thing in demand by the bill was little more : of ananfwcr 
t 1 i_ a- • ex. J* j-r cannot remove 

I now moved to nave reftitution pf the goodb, in regard that the defendant's 

the removal of the goods was not within their power without a goods, 
particular order of the court for that purpofe. And per curiam, \ Vem. 148. 
viz. Lord Chief Baron PengeUy 9 Baron Comyns (Bsron Hale ! Chan. Rep. 
dying this day) there is a difference between a fequeftration fox P r * ?* m on v. 
want of an appearance, and for want of an anfwer; even in c omp / 
the firft cafe it is to be looked upon only as a Difiringas in ;nf- # p a 2 ~~ 
nitum *t few, and the diftrefs there ought to be onlv, at firft no- 
thing, then increafing by degrees, as the court dire^s, in order 
to compel an appearance ; fo the fequeftrators ought in # the 
firft cafe, after feifure of fome goods, to apply to the 
court for further directions for feifure, in order to compel ah 
appearance f but in the fecond cafe, the fequeftrators have 
no power to remove any goods, much lefc to fell, for the goods 
are only to be retained in nature of a pledge, to anfwer the 
contempt, and the plaintiff receives no injury by this, for he 
may fet down his caufe, and his bill may be taken pro confejfo ; 
and in this cafe the fequeftrators had a day given to fliew caufe 
why an attachment fltould not go againft them. 

Price Ci r . v. Pratt fcf al\ Nov. 13, 1729. 3JI . 

THE plaintiff preferred his bill as perpetual curate of Z?j- Curate pcrpetu- 
vwgton, being a Chapel annexed to the church of He met a | ^moveable at 
Hem/led in the county of Hertford, againft the defendants in- ^^ti^ha* 
habitants and occupiers of lands within the faid chapelry : t feh ci# 
He made his title under a nomination to his curacy in' the 
year 17x6, by Cornelius Price, then vicar of Hemel Hem- 
fled, who alfo gave_ him, by the fame inftrument, the fmall 
lithts in Bovington, with power to fue for them in his (the vi- 
car's) name ; and he alfo fet forth a licence to preach from the 
then bimop of Lincoln ; and alfo that Topping (Price's fuccelTor) 
in June i^2Z y granted him a new nomination to this curacy ex- 
prefly for -life, with like power to fue for the fmall tithes in 
both their names. But though he took a fecond nomination, 
yet that by the firft, and the bifhop's licence, he was fufficiently # p 
intitled to the tithes, becaufe by fuch nomination he * became ' ^ 

perpetual curate. But per curiam (Lord Chief Baron P+ngel/y 
and Baron Carter only in court) the bill muft be. difmiffed, 
for no title appears in the plaintiff; for though a curate is 
appointed by a vicar, either generally or exprefly for life, yet 
fuch appointment .is in its own nature revocable a; law, even 

without 
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without any caufe affigned, and by the ecclefiaftical law upoi 
claufe iliewn ; fo that the plaintiff had not fuck a permanen 
intereft as to claim any tithes. 

Not a, per Baron Carter, if "a bifhop grants fuch licence to 
a curate to preach, and after is tranflated, there is no neceflity 
for a new licence by the fucceeding biihop. (But aa*re de 
ceo, for videtur aliter). 

Nota, in this cafe Topping was made a party, but not brought 
tt> hearing, which, per curiam muft have been done before the 
plaintiff could have a decree, if he had had a title in the other 
refpecl. 

£>uaintrell v. Wright. Nov. 17, 1729. 

PLAINTIFF brought his bill as leffee of the bifhop of N*r- 
twich of the rectory of Ingham in the county of Norfolk, 
and produced his leafe dated May 8, 1723 : The defendant 
fet forth, that the bifhop of Norwich, at Michaelmas in the 
year 1693, demifed the Grainge farm, with all tithes thereto 
belonging, or therewith ufually letten ; that this leafe was fur- 
rendered July 7, 1724, and a new leafe made the next day by 
the bifhop of Norwich to the perfon under whom the defend- I 
ants claim, with the fame words ; fo infift, that at the time of 
the grant of the re&ory the tithes could not pafs to the plain- 
tiff (of this farm) they being before* exprefly granted by the 
leafe in 1693, and which was fubfifting at the time of the 
plaintiff's leafe. 

But nota, there was proof that the leffees of the reefcory had 
ufually received the tithes of the whole parifh, farm and all ; 
and no proof of the defendant's fide of the lefTees' of the farm 
ever receiving rithes. 

Therefore per curiam (Lord Chief Baron Pengetty and Baron 
Carter only in court) the defendant was decreed to .account, 
for ufage ihall explain this matter ; and thefe tithes cannot be 
faid either to belong to Grainge Farm, or to be ufually Jetten | 
with it ; and the word tithes was taken in only as a word of 
courfe, and from the old leafe : If there had been a difpute be- 
tween thebiihop himfelf and thcleffee of Grainge farm, it might 
have had another confrdtration. 

Williams v. Jones £sf the Attorney General. Nov. 
22, 1729. 

ONE Griffith was appointed pofl-mafter for Landovery in the j 
county of Carmarthen, on the 23d of March 1713; his 
deputation was only for three years, and the condition of the 
bond given by bin? to the crown was expreffed to be only for 

three 
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three years: Upon the 21ft and 22d of July 17 17 (which was 
after the thwee jrears expired) he made a mortgage to John Wil- 
liams of a fmall eftate, which upon the 4th and 5th of June, 
1718, he and Williams v affigned to the Plaintiff in coniideration 
of eighty pounds. 

In the year 1720, the plaintiff obtained judgment in ejedl- 
ment, and hath had pdffeffion ever fince. 

* Griffith continued poft-mafter 'till 1722, atwhich tjniehe 
was in arrear to the poft-office feventy-two pounds ; but on the 
25th of March 17 17 (when three year* expired) there wa,s dqe 
only nine poinds fixteen fhillings. Nota, there was no new 
deputation or new bond after the expiration of the three 
years. 

Afterward, in 1722, the defendant was appointed poft-maf- 
ter, aad the office compelled him to give a bond' for the whole 
arrears in his . predeceffor's time ; therefore he took Qut ifc'ire 
facias on the bond of Griffith, and after that an extent, upon 
which the mortgaged lands in poffeffion of the plaintiff were 
feifed. \ 

The plaintiff prefers his bill on this ftate of the cafe, and of- 
fers to pay the nine pounds fixteen /hillings, the whole arrears 
at the end of the three years and prays an amaveas manus. 

Thequeftion was, whether this old bond iliould be a lieri on 
Griffith's lands for any longer than three years. 

And per Lord Chief Baron Pengelly and Baron Carter (only 
in court) the plaintiff can have no relief without paying the 
whole, for he ftands in the place of Griffith, and if Griffith had 
come and made this offer, the court could not have accepted 
it ; if the whole arrear at the end of three years had been d\f- 
charged, they feemed to think the plaintiff ihould then haye 
been relieved. 

Nota, a difference was made, where the party himfelf is be- 
fore the court, and where the furety ; as in thefe cafes quoted, 
Moor 126. p. 2^4. 2 Sound. 413. 1 Leon. 240. Hungate v. Hull. 

* Willy v. Thompfon. Nov. 22, 1729. 

' , * P. 277 

TRESPASS quare claufum /regit of the hufband and wife, 354. 

and for treading down, and confuming and depafturing Trefpafs quare 
the grafs of heir clofe : adjudged on demurrer that the attion claufum fregit 
was well brought by the hufband and wife, the clofe being hei; by the hufband 
inheritance,/ and there being no feverance of the gralfs ; if it aad wife, of 
had been cjbm cut down, that would have been a feparate in- y inhentance > 
tereftvefjrcd in the hufband alone. Vide Cro. Eliz. 133, 96. 2 
Vent. iQ$> Bulft. no. 15 Ed. 4. 9. Cro. Car. 437, 8. 

The 
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355- The Attorney General x. Lake. Dec. 3, 1729. 

Iffitt^ a or°bi° r A N informatIon was brought by the Attorney General upon 
fng otbcrwife "**' tne ^ atute 8 ° <<*»»* for affifting or being otherwife con- 
ionccmedin cerned in unfliipping, £?V. Upon die evidence it appeared, 
unfliipping, &c. that the defendant gave orders to Bttrley to fetch the goods from 
on Stat. 8 Anne. Rotterdam, and land them at Holcomb in Norfolk, and to deliver 
A ^o 3 °** l ^ em t0 one P° rter i anc * tnat ne nac * g* ven or ders and direfti- 
3 " ons to Potter to afliftin landing them, and to receive the goods 

and carry them to his {Porters) houfe. There were four feve- 
ral inftances, but the defendant was not actually prefent at the 
time of landing and unfliipping ; and it being laid in the infor- 
mation that he was, tempore exonerations, opitulator <vel aliter 
farttceps ; I objected for the defendant, upon the authority 
of the cafe of the Attorney General v. Flower, antepl. 302. that 
the evidence did not prove the information, it being here tied up 
to the tempore exonerations , a perfonal prefence was requifite. 
* P. 278 ^ ut l ^ e k° rc * Chief Baron Pengelly diftinguiftied this cafe 

' from that of the Attorney General v. Floiver, for there, at the 

time the defendant gave his orders, it was uncertain when the 
ihip would come in, and the orders were only general, to at- 
tend and affift when the /hip came in ,with the goods ; but here 
the orders were particular as to the feveral times when the 
goods were to be landed, and where, and when, and where, to 
be received ; fo that this muft be being otherwife concerned, with- 
in the meaning of the ftatute, which muft intend fomething far- 
ther than the affifting, or thofe words would be of no fignifica- 
tion at all ;*and he alfo faid that the words tempore exonerations, 
or words importing the fame 'fignification, muft be in the infor- 
mation, or it would be bad. And there was. .a verdict pre 
R ege . 1 
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Hayes D. D. v, Dowfe. j So v 

THE court feemed to think, that vetches and clover cut ^^Ver****** 

green, and given to cattle ufed in husbandry, ihould pay JJ Cuvjo* 

po tithesf . Sir W. Jones' 

357. a Leon. ay. Cr. Eliz. 139. 1 Ro. Abr. €4 5, ©"> 7. Degge 237. 

Woolferjlon Clerk y. Manwaring &f */\ 3S7- V 

BILL by the rector of Drayton Bafet in the county of Staf- J^Sfta" 1 " 
/orv/ for tithes ; the defendant infills that the Lord of the woo ^ > a hojr- 
manor time Out of mind, for himfelf and his tenants on Affenfion (head 'of cyder, 
day gave and delivered to the rectors nine cart loads of log ad. per acre, 
wood, in lieu of all tithes : this modus wasfotftd upon an iffue £****• 
directed ; and per tot am curiam, adjudged a good modus, as * Ld? Raym. 
well as a modus of a hogfhead * of cyder, which are equally t , 59 " 
uncertain, yet both held to be good. 3 Com. DigefU 

Nota, in this cafe One- of the defendants in lifted on a modus 88. 90. 
of two pence per acre for eighteen acres, but fet forth no day * P- 280 
of payment, rfor by whom ; but this being likewife found for 
the defendant, was eftablifhed, being after a verdict: quod 
nota* \ 

The Attorney General \. Luiwydge &? al\ Feb* 3$** 
\u, 1729, 

INFORMATION ia'debt upon bond ; the defendant craves JurifdiVftion, 
Oyer, and pleads to the jurifdiajon of the court, firft, that ^^tnyor 
the bond was executed at Dumfries in Scotland ; $dly> that it ^"revenues i» 
Was given for the payment of duties of tobacco imported there ^ Scotland. 
3dly, that the duties became payable in Scotland, and not elfe- 
where ; 4thly, the defendant avers, that conufance belongs to 
the court of Exchequer in Scotland, and not to this court. The 
Attorney General demurs. 

And in arguing inlrfted, that this was a tranfitory matter, and' 
might be fued any where ; as in the common cafe of fubje&s> 

+ Nota j Trin. 1715, Hodgjbony. Smith & Wtbh % it was refolved by 
three Barons contra Price, that tares, whether green or ripe, are a great 
tithe, and belonged to the rector. 

M where 
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where a bond executed in the Eafi Indies might be fued here, 
efpecially in this cafe, the parties being found here within the 
j urifdiclion ; and that this court was not deprived of its jurif- 
di&ion, either by tb£ articles of union, or fry the aft for erect- 
ing the court of exchequer in Scotland. 

To which it was anfwered, that the queftion now did not de- 
pend upon the red den ce of th* parties, but * upon the nature of 
l fy e ma J* er *?* which the bond was jjiyen j and though there 
were no negative words in the articles of union or ftatute, ya 
the exprefiion is as exchrfive in confequence, as negative words ; 
and for this purpofe were quoted lib. n. 59. lib. 4. 6$. b 
P/aW. Com. 206. b . 1. Infi. 105. 2 Lutw. 946. 

L°rd Chief Baron Pen gel ly j before the union this court had 
no jurifdittfon of the revenues in Scotland, and therefore the 
queftion is, whether the ftatute is not exclusive of us, fince if 
is giving a farther jurisdiction to them who had it exclufiVe of 
us before. 

Thfs being a matter of great confequence and difficulty, both 
he and the reft of the Barons thought it ought to be adjourned 
into-the exchequer chamber* propter difficult at em ; but in tile 
mean time Mr. Attorney General to fignify to the court what he 
was willing to do. 

Job/on v. Setotn. Feb. H, i^ig* 

/\ CTIONf for money had and received by the defendant for 
f\ the plaintiffs ufe j this came to be tried before the Lord 
Chief Baron at GuUd/talt, and the queftion was, whether meal 
of wheat> imported ihould hot pay the fame duty as wheat im- 
ported, by the ftatute of tillage 2* Car. 2- and there being art 
authority exprefs in the cafe, upon folemn argument upon a 
fpecial verdift in the cafe of the Attorney General v. Santen, 26 
. C* *7° Car- 2. the Chief fiaron would tret let it be found fpe- 
cially, but directed the jury to fiad for the defendant, who, as 
officer, had received the money for the duty as for wheat. 



D£ 



Jk Term Pafchfi, 173a 

Term. Pafchae* 
1730. 



Lord Sutherland & Ux' v. April 26, 1730. 3*>- 

THE plaintiff's wife obtained an interlocutory judgment aft^j2tSo«i- 

againft the defendant, and before flnal judgment married ; tory, *nd before 

and after the final judgment the huiband and wife brought a final Judgment, 

fcire facias thereupon fdr the defendant to fliew caufe fuare ex- the court wijlt 

ecuth mk, &c. and now tie defendant moved to fet this judg- not fct ltaM * 
mentafide; but -the court refufed to do it up#n motion, and 
nut him to $s duifca querela -^Ifota, this being ail action incur 9 
fcapc\ a yph of error lies only to the exchequer chamber, 
Where they have no jurisdiction of error in faft . 

*t&. jft *73<>> ® r J**** Riynot2s y one of the Judges of the 
King^s Bench, appointed Lord Chief. Baron of the Exche- 
quer in the room of j<prd Chief Baron Pengelfy, who died 
at SJanSfmrdxti Dirfetjkre niton the laft Lent circuit, about 
the3^EofJ^rflaft. 
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Sbubbi v. Minfrm. Junii <J, 1730* 3^1 

*t*HE plaihHff (being a woman) married after the inierlpcu* Feme awnto 
A /tory iudgment, and before the executing .the writ of in- ^SgSi 
tmiry ; ahjjl it was now moved to fet afide the writ. of inquiry ^^ ^ 
and the ^qujfitipn. there on taken : % But fer totam .curiam it writ tf enquiry J 
was refufed, and the defendant was left to his audita 
querela * 

' - M 3 Tfc 
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35a- 7fo Attorney General v. fPiW/*. Eodcm Die* 

Amendment of (\^ l " a ^ °^ an information for importing brandy by the de- 

afpecialveidiA \J fendant's teftator ; there was a fpecial verdict, whicl 

after one argu found that the importation was upon the ioth of April 1725, 

c eD h 6 ^ Ut by the minits it was in 17 19 and 1720. Per totam curiam , 

SaTk 47 ° S3 lt was P ernutt ed to be amended, though it had been once an 

Cro.Car.33i gued. . 

Cro.Jac.a39. Cro. Eliz. in. Wil«. 33. Stra. 1197. 1 Burr. 38 y Cowp. 841. Doug. 

$16, no, 74*. , Term* Rep, 141. 3 Term. Rep. 7 50; 

* P. 284 

3 * 3 ' # Ben/on v. Olive. Junii. 8°, 1730. 

Bill by an im* _ 

propriator for TJILL by tjie impropriator of Bromley St. Leonkr/fs in thi 

tithe hay. J} countv f MiMefex for tithe hay, &c. 

Defendant does . " 

not deny plain- The defendant in v his anfwer does not deny the plaintiffs title; 

tifTs title, but but inlifts upon exemption, as being parcel of one of thelargir 

fets upexempti- abbies which came to the crown by the ftat. 31 Hen. 8. 

So defendant N<Jw Upon hearing the caufe the Lord Chsef JB^uron^thouglit, 

muft firft prove- that where the defendant admits the general right^and infills 
his exemption, only upon his exemption, fuch admiffion is futficient to put the 
defendant upon proving .his exemption,* and the^ plaintiff (al- 
though a lay impropriator) is under no neceflity of proving pay- 
ment of tithes to him. 
Decreee refufed 2dly> A decree in 1 673 was offered to be produced in eti- 
to be read, be- de/ice, wherein the then impropriator, was plaintiff, and 

etTto be\ouch~-* $ ema * n defendant, and wherein the plaintiff's title was affirmed j 
ing the fame Dut the court would not permit this decree to be read, becaufe 
lands or title. the now plaintiff could not iliew that the defendant claimed ei 

ther the fame lands, or under the fame title as- Semain. 
MinHrer* ac- ^\^ j t Was obje^ed foe the, plaintiff, that the defendant's 

counts m 34^ producing minifters accounts in 34 EsP 35 Hen.%. was not 
mjttcdtobc * Sufficient, being fubfequent to the ftat. 31 Heft. 8. but tkt 
read. he ought to.iliew the fuwend'er, or when it came to. the crown : 

• P 08 r But tfiis objedtion was over-ruled. 

A deed 4oye&r§ * 4thly, A deed was produced by the plaintiff dated 30th,of 
oldprovctiifelf, March 1690, and it was admitted it was old enough to.be read 
and plaintiff without. proof ; but baron Carter objected, that the, plaintiff 
nt u^ ^uJuZ* ^ 10u ^ g lV€ *° me account how he came by it; but the Lord 
h, o7how he Chief % on faid . hecould »* fee tIje ufe of that,. and it would 
came by it, * De ver y inconvenient 5 for then there muft hare been an interro- 
gatory to prove this matter by depofitions, for it could not -be 
inquired into on the order to prove . exhibits ; and ^ e 
• deed was read at laft, but by confent, though the reft oi 
the barons feemed to be of opinion with r fae Lord Chief Baron, 

jthly, 
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Stilly, Another deed in 1694, was offered, bttt objefted to A deed 3$ year* 
by the defendant, as not being old enough to prove itfelf ; and old do ? f n Jj t 
per curiam, this deed was not admitted to be read; for though P rovcl 
fometimes thirty-five or even thirty years has been thought 
[ufncient, yet not where it is objected to ; but the ufual rule is, 
Forty years. 

6thly, The plaintiff hath brought an adtion againft the de- A verdicl refuf- 
fendant upon.the £at. J$d. 6. and obtained a verdidfc, which he edtobereadbc- 
offered now in evidence'; but it was oppofed, becaufe this was ^"to* be° touch- 
a .matter which happened after iffue was joined in this court ; - ing tnc f amc 
and the plaintiff not being able to prove that that trial was for lands* 
the fame lands, the court refufed to admit it. 

Not a, At laft the bill was retained for a year, and the plain- 
tiff to be at liberty to bring hfe adlion in the mean time* 

v. .,t y ..».-" f •""* . ■•' *p. 286. . 

* Rex v. Rtfeverf. Tumi. 9 , 1730. 3** 

Kt'i i . : • ■ ■ • r 

INFORMATION for importing fait without payment of the Whether judg- 
dutics, for the treble value on the flat. 8° Arm* ; and alfo m ?V an bear " 
for one hundred pounds penalty on the ftat. 5 Geo. i.e. 18. ^rimX^ 
the defendant being concerned in unfliipping, "knowing the du- re ge as to the 
ties not to be paid^, .ThereT/was a.verdi& pr*rege. other part, upon 

And upon a motion for a new trial an objection was darted by » n information. 
Baron Comyns, that the information laid it, that it was without 
^uty being fatisfied or paid,, or warrant for landing the fame, 
whereas the ftat. 8° Ann* fays, " paid, or fecured to be paid " 
Mr. Attorney General iherefore gave it .up that he could not 
have judgment on the ftat. 8® Ann* for the treble value, but in- 
filled that he might on the other part of the information for the 
penalty of one hundred pounds, on the ftat. 5 Geo. cap. 18. Allen 74. 
which has not the word fee tired, but fays,?r^fhall wet and above 
the penalties already given, forfeit one hundred pounds :< and up- 
on this the debate was, whether judgment could be arrefted as 
to part, and given pro rege for the other*. There was fome doubt 
and difference in the coun about this, and it was adjourned to be Pod pi* 
further argued, wherefore I have not now fet down what was 378. 
then offered on both jide§, • .e ■.-.,-♦»* 

♦ Kerjlakc Adm* of Frankpkt v. Panhel &? aP. 3*5. 7 * 
June 15, 1730. 

BILL for a difcovery and relief, fuggefting that the defen- Bill for a difco* 
dants broke into the room of the inteftate (who died fud- 7 ery jj£ d re {| c ^ 
denly) and took away ninety-nine broad -pieces, twenty-two ^fjndanf broke 
guineas, bonds, notes and memorandums. \ ■ ; '• into the intef- 

tate'a room and ' 
took away 99 broad pieces, &c, difmiffed, as proper at law, the equity in the bill being 
denied. 

On 
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On the hearing, I objected that this was proper at law, tin 
defendants hating denied the whole equity of the bill, and thai 
this was a mere tort* atod ttiat trover would lie for ilie 'money, 
life, and cited the cafe of Dr. Sloan v. Heath field t and on the 
other fide Were dited 1 Vern. Hunt and Matthew*, 2 Fern. 33'i 
But /*r totam curiam, the bill was difmiffed With cofts.* - 

I>* v. Holland. June 17, 1730. 

TjVDEBlfdiyS ajfumpjtt, the defendant brought fmeen flii!- 
^ lings into court j upon the trial there was a verafcYforthe 
defendant, and now the plaintiff moved'thathe might have the 
fixttzri ihillings out of court, though the VerdiQ; was againft 
him, which was ordered accordingly. But notd, the plaintiff 
was a Pauper, otherwife the defendant would have had the fix* 
teen Aiillin^ towards his cdfts. ,♦,'; '.'•--** i f ^ : 
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Dean CI 3 v. North. OA. 27, 1730* 

MR. North had been in poffeffion, as mortgagee, fince 1 666 ? 
;^he apprehending that* there would be nbtedemptiafc,' the 
rAdrtgagor having -gone off infolvent, *nd' hiving mete tha* 
tW value up6tf the eft&e, looked toponjt ashisown^nd kept his 
actotirits'6f tSiseftate' mtermfcfced with 'his o^rn (which was ve- 
ry confitfetable)f«^r many ytars ; but til the year I720 a bill was 
l*6ngHtby'tfic*eprefehtative of the 'irtor tgagor, .tfftef thirty- 
ftven 'years (mce the rfme of the firft mortgaging, fof a redemp- 
tion ; and Mr. North preferred a bill for aforecJofiire, aSd up- 
on .hearing the, ufual* decree was made, that he ihould account, 
have ail juft allowances,' "arid bvretamined on interrogatories, 
which he was ; and it appeared thereby, that the . eftate was 
indebted to hjm above five thousand pounds: now it was mov- 
ed for the plaintiff, that the defendant ihould.produce all books, 
writings and papers relating to the account on oath 5 whicfi tfe e 
court ordered as to the books and papers (though not * directed 
in the decree, and though attended with the cirewnftances br* 
fore-mentioned) but made no order as to the writings relating t& 
the title. 



Terrp 



Dt Term. & Mtheptis* ijgy 
Terry v. Htirrifim* Io4em Die* f 3*8. 

IT was* m*wd that an injunction on an attachment ihonld ex- {^^dlmU 
tenet to ftay the defendant's receiving Smh-Sea annuities*, T J civms s# s# 
which was granted, the anfwer not being come in, and this be- Annuities, 
ing according to the prayer of the bill. 

Fricker vv Moer^ Q&. a8, 1730. 5** 

npHI&day the coart fuppreflfed depofitions, becaufc they f^^b^ 

X were taken before the plaintiffs folicitor, who was one of £jfi e a . e ^ m j5r- 
the cotmrotitoners, and alfo ordered the felicicor to pay all the- fan* is fbtlci- 
cofc-, or an attachment to go againft him. tor tor plaintiff* 



SnrwdenT?. Herring. Nov. 6, 1730. 37c 



wz 



RE churchwarden? have rafled their accounts at a After-a church- 



warden's ac- 



veitry, the fpirtwa4 court flirilliiot after waTd* proceed ' bourns allowed 
againft them to account upon path ; fo he4d pertotamcuriaMi on at a ve ^ T y % t ^ c 
a motion to discharge the rule to flfew cfcuffe why a prohibition fpiritual court 
ijiould not ge. fliallnotpro- 

' cccdagainfthim 

1 tp accoant on oath. Ante pi. 318. 

* Tie Attorney General at the Relation of Jack/on v. f p - 2 9* 
fhe City *f Coventry > Nov. jo, 1730. * 71, 

IT was moved that the defendants, who were truftees for a Corporation is 
charity, might »prodnce their books and writings relating-to lr ^^ ° f a 



not 



the truft, and which they confeffed In their anfwer, and that biigedto'pK»» 
they were ready.to be. produced as the court ihould direcY: but duce their &ook« 
'fer tat am curiam denied-; for though the information was agaiaft relating there- 
the body, yet it was only as. they weretrnftees r and not asa cor- t*v 
porati6n, and this being their private evidence, they ihall not 
be obliged to difcover it ; and it is *iot like the cafe of corpo- 
ration books, or court rolls, which are of- a public nature; and 
Baron Comyns faid that.it was the opinion of Lord Trevor , that 
wherethe difpute about thecuftom of the manor, &fr. is be- 
tween the Lord and a ftranger, whp contefts any of the cuftoms 
of the manor, there the Lord lKould not be obliged to let him 
have the infpecYiou of the rolls, becaufe it was his private evi* . 
dence ; but if the dispute is between two copyholders, or be* 
tween a copyholder and the Lord, he ihall produce the rolls, 
and permit copies to be taken thereof. 



Zord 



Dt Term. S. MicbaelU % 173* 
371# Lord Berkley v. Verden. Nov; 17, 1730* 

Where the time y JPON a motion for time to anfwer, it was declared it fltou?£ 
wt^Tff "- U t<5 an eftabliflied rule for the future, that where time for 
dant (hall be anfwering is out, the defendant fliall be deemed in contempt, 
deemed in con- though no attachment is fealed ; and in fuch cafe he ftiall not 
tempt, though * have farther time to anfwer without entering his appearance 

* £.291 Hooper v. Lethbridge & aV. Nov. 19, 1730, 

Tithes. Bill "O^-L by lay impropriator for tithes in Pilton in the county of' 

diimuTedfor JQ Devon; fome of the defendants jnfifted> by their anfwer that 

want of parties. n qC ^ ] am j S) f wn j Cn tithes were demanded, ought to pay 

tithes to Mr. IncleAn, whet' was intitftd tP a; port ion, .ofc tithes in 

Pilton; other defendants infilled 'that they were tenants to Mr. 

RoHe 9 and that King Henry the eighth granted to bis anceftors, 

' their lands and the tithes thereof ", prior to a grant of the redory 

under which the plaintiff claimed ; neither Incledon nor Mr. 

Rolle being made parties, it was objected that the plaintiff* could 

not proceed as to thefe lands refpedtively ; and thqugh tylr. /«- 

cledon was before the court as plaintiff* in the crofs bin, yet that 

praying ah exemption as to other lands; both objections were; 

allowed per totam curiam. , , \ l .i . 

1 ' " . " • • • . .. * ■ • • • '•■ \- 1 

37* Makepeace 6f al* v. Needier &f a? and the Attorney 
Genera}. 4 Npv. 21 9f 1730. 



Bill difmiffed 
for want of 



BILL charges that ihe plaintiff was bound for Clarke (whor 
was door-keeper and accountant of the impreft money to 
* iakin V hC ^ e commhlionets" of excife) for juftly accounting and faithful 

ofe^f«mn P eT *° rm V c ^ ^ f his dut 7 dwrm g' tne » m « * e continued in his ofi 
p * * fice, which 'was from November tjzj to June 1730,** in which 
time Clarke had received a confiderable fum, but had paid more 
# P. 292 t ^ 12Ln ^ e ^ ad deceived about * one Hundred and fixt^-one pounds; 
and fo it would appear by the books of account' delivered by 
Clarke (when he went out of his office) to the defendants, who 
were accountants/tothecommiffibhersof excife; notwitbftand- 
ing which it was pretended, that Clarke* was indebted, at the 
time he went out of his office; tibo've two hundred pounds, and 
thereupon zfcire facias iilued againft the plaintiff* on his bond, 
whereas he charges that if there was any fuch arrear, it was in* 
eurred before the tiitte hte (the plaintiff*) became bound, ^nd 
therefore prays againft the Attorney General (who was party to 
the bill) that proceedings might ftay on the fcire facias, and that 
the other defendants (accountants) might difcover if Clarke clicl 
not,' on his going out of office, deliver fuch books of account 
to them, and that the plaintiff might have liberty to infpeft 
them, and take copies at hiYown expence. 



D* Term. S. Michaetis, 173d* - 4, 

"Ifo this whole bill the defendants (accountants) denmrretf, 
cecaufe the commifiioners of excife were not made parties ; and 
upon arguing it for the plaintiff it was iniifted on, that there 
was no necefiity for fuch parties, for the Attorney General hav- » 

ing the fuperintendency of the whole revenue, he Aood in the 
place of the commiffioners, and couid litigate the account with- 
out them : but per totam curiam* , the defendants (demurring) ap- 
pear to be only ministerial officers to the comrr.iHioners, and in 
nature. of fervants, and they thought the commiiEoners now. in 
being ibouJd be made parties, though the commiflion might be 
varied from the time the plaintiff firft became bound j and al- 
lowed the demurrer. 

* The Bijhop of Hereford v. Cooper %f aV &f i con- * P. 29 3 
tra. Nov. 21, 1730. 375« 

IT wa/moved for leave to Tead the decree and depofitions in The court di- 
a former r caufe, laving juft exceptions j and though this had *videdinamoti- 
teen formerly taken to be a motion of courfe in this court, and °» ?* con «f«» 
was now every day done in chancery, yet the order could not rea d a cfcTrec 
J»ow be obtained, 'there being two Barons againft two ; the two and depofitions. 
who oppofed it diftinguiihed between this court and the court laving juft ex- 
of Chancer^ ; there they had- but one Judge, here were four; c f ption, !.£* 
and if depofitions fhould be offered to be read, and two Judges ™y mu «he 
ihould be of opinion they ought not, and two of another opini- 
on^, yet they muft then be read, there being no juft exception. 
^But quote detejlreafon)) t . v% , . 

* Rex v. Allen* Dec 7, 1730. 37$, 

AN extent iflued againft Alleti the receiver general of the u P° n an **teat 
land itax*nd duties upon hpuf^s in *e,Q>nuty of Norfolk; %™^ll% 
an inquifition taken on that extent finds jfe vera] perfons indebted * ma n oncg zrc 
to Allen to the amount of fourteen, thoufand ppunds, but mod found : a re- 
of thefe were fmall debts; fo that if Separate Extents -, were to ceiver isap- 
Ue taken out againft each feparate debtor (as the.^pW and ufual pointed to fave 
pradtice of the court is) the value of r thexlebts would be fwal- ^^"number 
lowed up by the expence /*f fo many extents : % Mr. : -Attorney ff events. ** 
General therefore moved, that inftead of taking out fo many ex- 
tents, a receiver might be appointed (who fliould give fecurity) 
to coiled in thefe debts, and pay them to. the deputy remem- 
brancer of this court for the * benefit of the crown, it being al- * P. 294 
1q for the benefit of all parties to fave the expences of £> many 
patents. And per curiam^ this was granted, 



•Jlnenymgus. 



Be Tern* & BJarh\ 1730* j 

■ 

^wf 01 - k m ~ A ^C' * agrees with a parishioner for his tithes for a 
mri(hi<mer» for- *^^ certam fum payable yearly at Mtikttlmat ? the rector dies 
•fcjWat to ^ e beginning of September, the agreement determining by the 
■nicbtper an* death of the parfon, the fucceflbr ihaM be inttded to tithes in 
*nm* and die* kind only from the death, and the executor of the laft incum- 
beforethe end. fe nt ta a proportion according to the agreement 'trill the time of 
»l«r* jjj s teftator's deaths and this is by an equitable conflru&ion. 

$>u*re the. cafe of Mulyi and WM$t± wherein it was fo re 
fblved/ft Scaccaria. 



^R.295 *DE 

¥enru S. Hilarii, 

1730* 

3^ RefrV.Roftvere. Feb. 12* 1736. 

4Bte>pk£6f* **W*HK?dayrthe Lord Chief Baron gave the opinion of the 
% whole court* that judgment, ought to* be arretted in toto. 
See this cafe before PL 364- 

*7«* T&r BlifippofEfy &f al* t- James War* 

Eodem Die* * " " 

AmewTinsnt of A BILE was brought* for a commiffion to afcertain the bound? 

S^^k* ofr leafehol* lands . belonging to the biihopt of Efa inter- 

drapg u mixed* wtth&freehold lands belonging ta the defendant Kenrick; 
the other defendant James { who was Aeward ' to Kenrick\ by« the 
draught at* his: anfwer fwore, that twenty- frve of thirty acres 
had, thirty-fr?et years ago, been, allotted to the biljiop; in the 
ingroffinentr it was* by miftake, made twa hundred and fifty or 
three hundred, and ji (worn ; whereupon I now moved (on an 
affidavit of* the- miftake* and how it came.) to amend the anfiKef 
** PL 296P in 1 this ; which was* granted per iotam. *" airiaim. There, was an- 
other miftake of eighfcy-fmacres inftead of fixty-eight, but that 
they* would not let us amend* becaufethe draught and ingroff- 
inenfc were the fame. — < - 



te 



De Term. Fa/cba^ 1731* 

4^t Serjeants Inn. Feb. 1 8, 1 730. Lel$h v. 3*°* 

Mbudjlty. 

AX-AY impropriator Vy his bill fets forth, tjiat in the ye.af Tithes. BiUty 
17.34 he VW fcifed in fee of all impropriate' titles i* the * t ^ y i "W i- 
townfliip of Wefthaughton in the pariih of jDozn in the county of ; 
Lane after. * 

Upon the hearfng he went no* farther, in bis. evidence of the ** c ? n J? P r ? v * 
title, tfcan that about thirty-four years a.go theft? tithes were, re- l^teYto the 
puted to belong to the Jiia'erfon.s of Lojlpck> under whom the Andcrt6n* un- 
plaintiff claimed ; it was objected for the, defendant, that hftre der.wlion/nc/ 
"was not a fufjicient title flxewn, §nce a layman 'was not capable claimed, and ' 
of titles in Pernancy bitf from the crown, fince the &» fj<n. & Efficient* 
and therefore it was incumbent on the plaintiff to (hew. how he 
derived, them out of the crown. ' 

But /her Mam curiam, if he had fet out ip bjs bjll a title. Unr 
der the crp.wh; and derived i? 4o.wn, be mu(l h&ve proved it as 
he had. fet it fqrfh ; hu* face, he bad not, this proof was fn<6- 
cient.' '{$uti4wt(t % & qu*re former pra&ice.) 

The defendant in his'anfyer infifted, that, his land* vrere dif- Where a gene- 
charfced a* being parcel of the poueffionsof tbea.bbey.of Cock- J^ j»»pt«m is 
*r/W, diflblved by the Sue. 3*° &*<*> 5»t there, having jJSf^caii. 
been feyeral inft^ces of! payment, of tithes of corn in, kind, not be admitted 
they * farther.alledged/ that (in.ee np hay bad ever beeapaid, ia proof, 
that as tQJfa fpecjes. of tjthe;t]hey QUgJij.in ajl eyentstobe dif- * P- 2^7 
charged, as againft a lay impropriator/ 

> But per curiam, though a defendant may in equity infift on ft- 
veral defences which.* are cpn/fterit; yet haying undertaken to 
prove a general exemption, and failing in that, he cannot have 
f he benefit of. the other point,; fo the. defendant was decreed to 
accQunt.generAUy*' r ? »-• i-v •. , ■■;."■ 



# P E #P; 29 & 

Tcranu Eafcha?, 
173.*. 



Stddonv. Cfmrnells & a?. May, 6, 1731. 381. 

A Upon the marriage of his fon. fettles his eftate upon his Mortgagee gets 
•"• fon for life, then on the intended wife for life, remainder a Settlement in- 
to the heirs'oif the Jrofband on his wife begotten, remainder to ?>];» hands by 
bright heirs of the «ffe. 5taft£ 

;..«. j ' .: » / ■' • •* " A*' obliged to deli- 

' , ver it up. 



Ve Term. Pa/bb*, 1731? 

A. dies, the fon has iflue B. and C. by hi* wife£ and dies * the 
wife marries again, and flie and her hufband ^agree to convey 
their intereft to B. the elde&fon, and for thattyvrpofe dfepofit 
(among other deeds) this fettlement in the hands'of an attorney 
to draw an abftraft of the title, and then to deliver them all ifr- 
tothe hands of E. for the ufe of B. after the conveyance to the 
fon B. 

B. dies without iflue, fo that the lands 1 came to C. the fecond 
fon, who demanded this fettfefflent made- by the grandfather, 
and preferred a bill againft the atrorney and agaroft a pretended 
mortgagee (as aftedged in the bill) for to hare k delivered up 

**¥* 2991 to him : * the attorney in his anfwer admitted that he had the 
fettlement, fet k forth in h<ec *Oerba\ and faid he was ready to 
produce it as the court tfiould diretf ; but before the bearings 
erf the canfe he delivered it to the mortgagee. 

And it was now infifted for the plaintiff, that though a court * 
of equity might not oblige a fair purchafor to deliver up a fe- 
curity, which corroborates his title;, whatever means he procur- 
ed it by, yet that the defendant (the attorney) having had this 
in his hands for a particular purpofe, and delivering it up pen- 
• dente lite, was guilty of a breach of'truft, and of foch a mif- 
demeanor, that a court of equity would compel hint to procure 
the deed, or commit him until" he did. * 

But the court .thought he* was equally a truftee for the mort- 
gagee as for die mortgagor (who; was only tenant in fpecial tail, 
and no fine levied or reeo,very^f«ffered) and therefore difurifled 
the bill. .^ 

* . . s 

3 «^ Hughes v.O^ven. May \i\ 1731* 

Mer a bill i# fit* BILL was taken pro confejfb, • the defendant being brought 

fcff 6 " fcLV° n * ^— * U P t ^ iree t * mes » an °l charged with it, and not putting irf 
fcno.thedctcn- an y an f weT j now move d (upon an affidavit that the defendant 
riant not per- . , p , - , • r . • ^ r « • 1 1 /- *i* 

mined to put was m ^rtrenvjbury gaol at^the time he was ferved with the JuF- 

in tt» aniwer^ poena; that he employed an attorney in the country to appear 

and put in an anfwer for him, but neglected it, that he had fince 

been removed to the Fleet, where he had continued ever fince 

in poor circumftances,'but had lately procured money to defend 

his caufe) that he might be at liberty now to put in his anfwer. 

^P, 30a * But per totam curiam the motion was denied ; and indeed I 

thought there was neither reafon nor precedent for it. 

Not*. The bill was brought by a fecond mortgagee to have 

the eftate absolutely by virtue of the ftatuteof 46? 5 IV. fef Af. 

cop. r6. the defendant not giving notice of the firft mortgage, 

which the defendant denied, but not by affidavit. ^ • 



Rex- 



J)t Term. Pafcba 9 1731* 
Rex v. Jans vet Smith. May 12, 173 1» 3*3* 

**l MS, fub-colle&or of Biddtford, tales out an extent againft a^finds^ 

\J himfelf to find debts. N _ iftierfhanUn- 

Upon the inquifitidn Smith (who was a merchant In &iddi- <j e bt<si to the 

ford) was fbundindebted to Jan s in one hundred and "fifty pounds, fub-calk&or*rf 

money had and received to the ufe of "Jans. *he«uftoins,» 

Jans therefore moved for an immediate extent againft Smith .^^nbLw 

« upon this inquifition, and tfpon an affidavit that -Smith was In ^ * 

fufpicious circumfiances, and that the debt was in danger of be* 

. ingloft. 

But 'perHotam curiam (viz. Lord Chief Baron Reynolds, Baron 
Carter and Baron Corny ns J it was denied, becaufe it might be of 

. dangerous confequence in the cafe of a trader ; and it did not 
appear, but that this was a fimple contract debt, and chat this 
one hundred and fifty pounds Was not the money of the crown.; ^ 

befides, the' affidavit did hot go far enough, and was not ac- 
cording to the old fbYm. 

# Kennedy CF v* Goodwin. .May 13, 173 1- 3 ' 8 ^ 

RECTOR brings a bill for tithes in the parifli of South ftien- Modus *>t tf. 
den in the county of EJfex ; * °»- f** ***** 

The defendant infiftsupon a mod™ of four potmds ten flul- *«**"»** 
lings, payable yearly at fuch a day, for his farm called ^Quince ^too^ak. 
Far m 9 which "was thirty pounds per annum. 

It was objected for the plaintiff, that this modns«wastoofanlc # 
*and tsf chat opinion was the whole court > ^nd the defendant 
was decreed to account. 

Nfaa y the cafe of Edge v. Oglander, Ter. atffl. a 691, ivat 
cited for the defendant where a modus of eight pounds for « 
farm of eighty pounds fer annum was allowed to be a good . 
modus ; and alfo the *afe of Bi/hop v. -Arundell, &afe. syc^ 
where a modus of twenty-fix pounds per annum for 2, farm \psKL 
faying of what value the farm was) was allowed- 

Fereyesy. Robert/oh &&P* EodemjDie. $p$* 

A MAN by his will devife's his leaTehold dilate, "Snfljofter .DeyHc^rf/m 
his chattels real to his fon William, and to the jflue of iis ie ^?^2i*^ 
body*; and if he die without iffue, to h is ion i?. .and xhelfFue.of ^^ ^J*^ 
his body ; and if he die without iflue, to C. Sffc. wlwk^efts in 

Per tot am curiam, the whole intereft veils in JF///ww«,-«nd:iftiall ithe^dljdevifop* 
.go to his executors or adminiftrators, and the limitations .over * &©. AT>r. 

are void. I^'*"*' 

Moore $10. 

< 3l Sid. -37. j* Vein, jg* 

Ji man 



Be Term* Pdfcha, ij$U 

* P. J02 * A man devifes all fcis freehold hoofes, tend and hef edita-i | 

Freehold eftate mentsin ff/tite/taveH to three tniftees, to hold to them in truft, 

4evifcd co be t fa t the freehold eftate Jhall be fabjea to* emd be/ad and dii- 

tnent°of P deBtt P°^ or " ty * nem f° r payment of his juft debts ; and alter dif- 

thc pcrfonal P0fw« . Of fome | 



yet the perfonal pofing of, fome particular legacies he gave to his nephew the 
iha.il ihc firtt »p- reft and refidue of his goads, chattel!, debts, rights, credits, 
ylicd, there be- and perforial eftate not before difpofed of. 
m$ no nega- Hereupon the queftion was whether the perfohaT eftate fliould 

we wor >• . |j e firft applied to the payment of the debts, not witmlancfir>£ the 
real eftate was exprefsly devifed for that £urpofe. 

The counfel for the defendants (who were the trustees and 
refiduary legatee) infilled that the real eftate being hot only 
made fnbje&„ but dire&ect to be" foldi for payment of the debts, 
the perfonal eftate ihould not be applied for that purpole, and 
cited I Lev. 203. 2 Vern. 718. . 

But per mam curiam^ here being no negative wot& t6 v exchide 
the perfonal eftate from being applied for the payment of debts, 
i that ought to be firft applied for the benefit of the heitf at lav/ 
(who was the plaintiff) \ and jdecreed accordingly f . 

86?° 3 * Erririgtbn v. the tfttorttty General & the Executors 
4)f Sir Ran. Knipe. May 25; 

Interpleader, tt -f PON a bill of interpleader by the plaintiff ^gainft th$ At- 
Tk !2^ ft vJ torney General, , and the executors of Sir Randolph Knife, 
nexed to the lt was agreed /^r cunam % that there is a* necemty of annexing 
bill. an affidavit to the bill, or elfe it is demurrable* to. (But qudere 

if there is any neceffity where onry private perfohs are defen- 
dants.) 

In this cafe the Attorney General had put in the common 
anfwer; vie. that he was a ftranger to the matters in the bill, 
and that be hoped the itttcreft of the crown would be taken 
4>are of, fcfr. 

f By iWdC. ffarjwtfie, In the cafe of Walker •'# bond creditor v. 
"Joci/on & of keif and executor of tefiatoVf upon a~ rehearing at Lincotns 
Inn haii v .7«/y 23, .1743. The general rule is, that thtperfonal eftate 
(hall be firft charged with pa^n&hc .ol debts and Itfgftcic*, anil the tef- 
tator cannot exempt it from being liable to his debls, as againft creditors; 
but as between. heir and exectftor he may charge them: upon, any other 
fund, which is not primarily HaBle, and drf charge the perfonal eftate* 
There are fevcral ways, by ant of which afittan ntay give mVicaJ eftate 
for pay*£ent of hH debts; a* firft,- 16 tretlces ; fecondty, by way of charge 
in equity, which this court will decree to be performed; or thirdly, hi 
m%y dire<ft that his real eftate may be fold for payment of.hifr debtf ; but 
let him do it what way he plcafes, none of thofe ways will make the red 
eftate firft chargeable, if there be not in the will, either eiprels words, 
or a manifeft intent to discharge the perfonal eftate, but it fhalibeftrft 
lhtble. Vide 1 Ferni 568. Gilb. 7$. Prec. in tan. 101., Andf*"' 
the cafes of Baidifi v. Lifte, % Nov, I73Z; B tomb alt v. Wilbraham> & 
the rolls, 1734; anJ Stapleton V, Geleviltej at the roll*V 7*b *7» 173SW 
affirmed July 10, 1736, ooram Lprd Talbot. 

The 



iDeTerm* S*JMichaelis 9 *J$u ' 

The defendants f Knipfs executors) now snored, ifcat the 
flanjtffFs bill might be difmnTeoV and the injunction *dtt?ol ved, • 
and that they might have the eighty-nine pounds three Shillings 
and fix pence (brought into court by the plaintiff) -paid to them. 

This was oppofed by Mr. Attorney General, who at thedame "^he Attorney 
time prayed that he might be at liberty to withdraw his general ^j^^JJ^. 
anfwer, and put in another anfwer, infifting on the particular ™nvr&\*&enc- 
right of the crown to this money. xal anfw<r,»a£ 

And per t$tam curiam it was granted, and thought it would to put in^n«- 
be very unreafonable to difmif$ the plaintiff's bill, or diffolve tJier » *nfift«« 
the injunction, and to leave him * afterwards to be harrafled at ™ ^'jJ^Ste 
law by either* party, when he had acknowledged the debt and J^J* 
paid the money into court, bat did not know to -which of the * jp # ~r * 
parties to pay it to ; and now the defendants are become in na- 
ture of plaintiffs. 

Quiere.if the plaintiff has any thing more to do, when both -a^tt-aS*- 
anfwers;are come in, than to move that the defendants may in- 
terplead between one another > ' 

t Woodward v. Ajlley &? aV* May 26, 3731. : 3 * 7 - 



PER curiam, after an anfwer is come in, it is too late to^refer ^mP"** 1 
.....'« .j ... , ,. and iciinMi 

the bill for impertinence j but it 1* neve* too late to ^tefer j&tepLni. 
fbrfrandal. * * 

* ■■■ ft.t * . ..." , i ■■ ... ■ ' f, " \- ■ - * ' 1 *\ f 

Term. S. Michaelis, 
*73*- 

keifrv. Stir Nil. UoV. €* 1731. *§*«. 

t>t}RRELL was outlawed at the fait of £uftom& in a-plea t*f avmnaqgeta 
"*■* debt in the commohpleas, from whence a ifceetal capias the Sheriff.— L 
iiilagatum iflued, and feverai lands of the defendant in the levari. 
county of Devtn were feiled . N 

The outlawry being tramcribed into the* exchequer, sl. Levari 
iffued to the flierhf, by virtue of which he Jevied the Tents and 
profits to the Value of fixty pounds. 

The defendant obtained an order for fix weeks time to plead, » 
and to have reftirutrort of the money Upon giving fee urity, which 
order was ferved upon the sheriff, -and which he was willing to 
comply withj deducing his poundage^ .according to the ttat. 

v'^Now 



UtTerm. & MicBaelu, 1731V 

Nb\* upon motion for an attachment againft the iheriflf For 

** P» XO& l">t obeying the order, the queftion was, * whether he ihouldi 

not retain his poundage, or Ihould be left to have it allowed in 

his accounts with the crown. i 

And the court feemed clearly of opinion he ihovld detain his 
poundage, and pay the rcfiduc only to the defendant, but would i 
Aot abfolutely determine it in this method. 

3*> Barkleyltf aP V. Walter** Nov. 6> 1734. | 

Officer of cuf- /t Cuffom-houfe officer feifed two tables Oil board a fhip af* 
torn* fcifea two £\ ter ihe was cleared, and brought them on fliore, being 
wbe f*" C - not re P? rtc d » one or " tnem was a foreign cable, and fo forfeited 
ly foreign, the ^7 &*&*• 5° G*o. I . t* the other he would have brought back 
court refuicd to again to the ihip, but the matter refufed to receive it, unlefshe 
remote the ao could have them both. 

tton of trefpak The owners of the fhip brought an aftion of trefftafs againft 
omB. R. t jj e flj ccr f or taking fifty thoufand pounds weight of ropes and 
cordage in B. R. fo I this day moved to remove the a&ion into 
this court, the defendant being an officer of the revenue, atfing 
in the execution of his office, and the foreign cable being ac- I 
tually condemned in this court. 

But it not appearing* but that the action was brought in B. 
J?, for the other cable only, the court denied the motion. I 

* P. 36^ * Brinklow & af v. Edmonds Reftor of the parijh of 
3^* Newton Longville in the County of Buckingham* 

Nov. 7, 173 1 • 

B3I to eftabliflk A BILL was exhibited by the landholders, &V. to eftabliih 
moduaV £^ feveral mpdus's in the parifli of Newton Longville in the 

County of Buckingham. 
Mill; Payment Firft, that tithe milk ought to be paid by every tenth evening 
° f hSw^ fo,r K^L an< * morn "Jg* 5 m€a ^ k kind from Hoe Monday to the fecond day 
wi*a> bad, f j^ Q t U€fn } fer ^ to commence upon the evening of Hoe Monday (u 
e. the Monday fortnight after Eafter day) and the morning fol- 
lowing to be taken by the re&or at the place of milking, and no 
. . tithe^ milk to be paid for the refidue of the year. 

But per curiam, this is void upon the face of it, being only 
a payment of part for the whole. 
An naif-penny The fecond was a modus of an half-penny for each calf in 
for eacbcalf, lieu of calves* payable on Wednefday before Eafter: this was 
« ood * admitted by the defendant, and eftablifheij. 

A faoafcpemrf The third was a fmoak penny, in lieu of fire- wood burnt i* 
fcr fire-wood, their refpe&ive houfes, which was alfo admitted and eftablift* 
*"*• ed. 
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The fourth was an half-penny, payable on flieef day for the An half-penny 

wool of each fheep dying between Candlemas and flieer day, £!^£Sl 
which was like wife admitted and eftablifhed. g ' g 

The fifth was four pence per month, payable on fheer day, 4<*. P« r month 

for the tithe of wool of every hundred flieep fhorn in the parifh, for wool of eve* 

which were brought into it after the fecond day of February. U Q ^° 

* As to this it was objected for the defendant, that the wit- * p^ ~ g 
nefles differed in their evidence as to the time of payment, one 

proving it to be payable about Eafier y the others a few days af- 
ter fheering day ; but notwithftajiding this objection it was efta- 
blifhed, the defendant having no proofs in the caufe. 

Sixthly, where the pariihioner has ten lambs, the tenth is due Modni deci- 
to the rector on Saint Mark's day ; if nine, the rector is to have mandl Iambs * 
one, and pay the parifhioner an half-penny ; if eight, he is to 
have one, and pay the parifhioner a penny ; and when feven 
lambs, the rector is to have one, and pay the pariihioner three 
pence half-penny ; but for a lefs number the rector is to have no 
lamb, but is only to have an half-penny paid him for each 
lamb under feven. 

This was eftablifhed, notwithstanding, it was objected that 
by the cafe of Reigmlds v. Vincent a payment on Saint Mark's . 
day was adjudged void. But not a, it was proved in this caufe 
that the parfon had a benefit 5 for when there were ten lambs, 
after the pariihioner had taken two, the rector was to choofe 
his one. 

Seventhly, the like modus as to pigs was alfo eftablifhed. 

Eighthly, three eggs for every cock and drake, payable on ^^Notw'ex- 
Wednefday before Eafter ;— =and for every hen and duck refpec- tcn j to tur ju C8 
tively three eggs, in lieu of tithe eggs and chickens and ducks becaufc brought 
hatched in the parifli, eftablifhed all as above without trial, the into England 
defendant having no proof. lately. • 

* P. 309 

# Drake v. Hopkins. Nov. 13, 1731. 391. 

m KTO c tA y it was this day declared by the court upon a motion £ r * h *™ D * M 

* for a rehearing in this caufe, (wherein it was granted, j£" - n ^ app l 
though after two years and an half fince the decrefe, and after niont h 8 after 
the parties had been long before the deputy upon their charge the decree, 
and difcharge) that for the future no rehearing. ihould be grant- 
ed, unlefs application was made for it within fix months after 
pronouncing the decree. 

Penny v. Bailey. Nov. 17,1731. 39*. 

TROVER was brought in the common pleas againft a cuf- Trover againft 
tom-houfe officer foi a quantity of tea and other goods ; a cuftomhoufe 
and in the declaration the plaintiff threw in a great coat, iaddle, lf c £ ™™B. 
whip, and fpurs. 

N Now 
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If the caufe 
Hands over to 
add a material 
defendant, the 
depofitions ta- 
lieu before can- 
not be read 
again ft hiiu. 



Wilt of landd 
npt to be prov- 
ed as ah exhi- 
bit 

394.' 



A feme covert 
permitted to 
change her 
j>rochei.u amy. 
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One in executi- 
on upon a judg- 
ment on an in- 
formation for 
being concern- 
ed in unfhip- 
ping, &c. is no 
bar to an infor- 
mation againft 
another for the 
very fame thihi*. 
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Now it was moved by Mi\ Solicitor General to remove tbe 
action into this court, upon an a#4avit that the tea and other 
goods feifed were actually condemned, and that the defendant 
had not feifed the great coat, tsV. and they were only thrown 
in to give a colour to his a&iua there i the plaintiff not coming 
to fhew any caufe why the a&ibn fltauld not be removed, tfec 
rule was made abfolute. 

* Niblett v. Ddnieh N6v. iS, 1731; 

IT was this Say declared in this caufe by the coon, that if a 
caufe is brought to hearing, and there is an objection for 
want of parties, and the COnrt lets the caufe (land over with li- 
berty for the plaintiff to add a party • if tkkt party is it materi- 
al defendant, and cMef-ned in intereft, $he depositions taken be- 
fore, cannot be read againft this defendant, he not being a ^ar- 
ty when HTue was joined, and the eommhfiato executed. 

Q. Then what method to take, fince they cannot examine de 
nvvoy becaufe publication was paffed before . 

It was alfo declared in this caufe, that for the future no will 
of a real eftate &all be proved as an exhibit. 

Lady Laivley alias Hdlpenri Bdfpen* 
Nov. 24^ 1 73 1. 

A Feme covert, who had brought a bill againft ler aufcand 
by her frochein amy, haVuig fomc fufpicion that the huf- 
band and the ptochein amy were in a confederacy,; moved to 
changje her prochein amy after there had been a confideraWe pro- 
gress in the caufe ; which the court at firft were in fome* doubt 
about, becaufe it would be a queftion whether the fucceeding 
protkein&my would be liable jo N the cofts before his time 5 but at 
Jaft they ordered that there itiould be a new one named, he en- 
tering into a f ecognifance t6 anfwef the cofts, and abide the or- 
der on hearing. 

* The Attorney General v. Popplejldrie. 
Dec* 2, 173 1. 

ON a trial before the Lord Chief Baron Reynolds at Wefimin- 
Jler, upon an information againft the defendant for being 
concerned in uniliipping, &c. contrary to the ftat. 8° Ann&, it 
was objected* that one Rujfelt\w& been found guilty on an infor- 
mation of the fame nature for the fame goods, and was actually 
in execution in the Fleet upon that judgment ; and therefore the 
crown could not have a double fatisfa&ion, and quoted Moore 
553. Noy 62. Cro, Eliz,. 480'. and ihfifted fnat in this cafe an 
Audita Querela did not lie. ' 

The 



De Term. S. Hilarii, 1731. 

The Lord Chief Baron thought the defendant might have 
pleaded tfiis matter puis darrein continuance ; but however, that 
RujpeFSi bejng in execution in the Fleet wai not a fatisfaftion to 
the crown $ and fo the defendant went into evidence, and on 
proof it plainly appeared, tftat the witnefs for the crown was 
perjured, fo Mr. Attorney General gave it up* and there was 
a vtirdift for the defendant. 

w nV*l." 'j.'TM ■"!?.■ »■ ' ■ '■' "n il i ' s» 
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fttm. S. HiUriii 

ML ' " 

Bond v. Barrow. Jan. 27, 1731. 3p£ 

T TP<W a bill/or tithes of aflart lands ; Baron Comyns feem- &»*! for <**<* 
\J ,ed to be of opinion,* thatthe words de novo dffartatis & ^Jf*? ^. 
ajjartancjisy in the grant, $f Edward the Firft, ihouid be con- e P ' 
ftrued to extend only to fuch lands as were at that time affartedi 
or intended portly to be fo, and not to fuch as in future ages 
Jhould happen to be aflarted, efpecially if no tkhes have ufual- 
ly been paid ; as if a man grants tithe wool of his flieep that he 
mail have feven years hence, if he had no flieep at that time of 
grant it will be void. QuareHob. i$z. 

Bead & Ux' v. Winter. Feb. 1, 1731. 397- 

LIBELL in. the fpjrrtual court for thefe words — Moll Winter Prohibition to 
y is a whore and a common whore, and plier in a bawdy- ,the fpiritual 
houfe ; and there was a fentence againft the defendant for pen- C0 * T * ^°^r Wor<j8 
ance and for cofts, and excommunication denounced purfuant to fen^ce. tcr 
the fentence. ' ■ , 

* A proltibition was moved for, on a fuggeftion that the words * *• 3 1 3 
were fpoken in London j but not a, upon the face of the libel it 
appeared, that the words were fpoken in the parifli of 
in the diocefs of London ; fo that though it might be in the dio- 
cefs, yet it did not follow that it was in the city, as in truth 
that part of the parifli where the words were fpoken is in Mid- 
dle/ex, and therefore it was infilled for the defendant in prohi- 
bition, . that it was too late after fentence to come for a prohibiti- 
on 1 and of that opinion was the whole court, and discharged 
the rule to fliew caufe why a prohibition fliould not go. Cited 
for the plaintiff in prohibition, 1 Vent. 345, 55 z. Nota > thefe 
vrere before fentence. Cited for the defendant, Offley v. Whit- 
Nz all, 



Be Term. Pafcha, 1732. 

all, Mich. 1717. zSalk. 548. March 73. Stat. 23 //«!. 8. c. 
9. 2 /?*. ^&r. 3:8. L. 1, 2. I Pent. 61, 243. 

398- iW v. Seymour. Feb* 19^ 1 7 3 1 * 

Tithe herbage TQILL for tithe herbage for iheep depaftured in tn£ pari fli 
fhallnotbepaid J^ three or four months after they had beep ihorn, and thei* 
out o/ 6 ? fll ° rn were remove< * * nto an ° tner pariih, and fhorn there ; and cited 
epa- for the plaintiff, Coleman and Barker, Pafehet 1726, and Dum**~ 
mer and Wingfield, 1 W. & M. (cited there). But per curiam, 
no tithe herbage ihall be paid for fuch flieep becaufe they are 
Anitnalia frucluofa . 



riih. 
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399. 

Turnif>3 (fown 
after the corn is 
cleared) fed 
with flysep and 
barren cattle, 
fliali pay tithes. 



Swinfeh v. 



Digby. Eodem Die. 



IN this'caufe the court declared, that where land is fown with 
fnrnips after the cofn is cleared, and fed with flieepf aftd* 
barren cattle, that tithe flaall be paid of fuch. turnips ; though 
it was infifred ifpbn for the defendant, that the foil in that coun- 
ty (Stafford/litre) was dry and fandy, and that this method of 
husbandry improved .the land, fo that the plaiutiff had uberitores 
decimas of corn> and had received the tithe of Iambs and wool 
of the fhecp fo fed, before : but the court over-ruled this de- 
fence, and (aid it amounted to a rid* decimando, as to turnips. 



* P. z\$ 
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4^0. jfcex V. Wilkinfon. May 22>- 1732; 

Quietus, the CJ^HOMJS and Charles Wtlkinfon were constituted receivers 

cfttift thereof. -/ g enera } f the duties on houfes for the. county of York, &P 

aV ; and upon the zoth and 21ft days of January 17 17, they; 

together with Hutchinfon as their furety, entered into the ufual 

bond for the faithful difcharge. of their truft. 

Upon the firft of November 1718, Thomas Wilkinfon died, 
but Charles continued to act, and received feveral fums of mo- 
ney, although the commiffion being joint* the authority, as was 
infilled, determined ky the death of T/iotnas. 

In 1724, Hutchinfon became uneafy, and was unwilling to 
continue any longer fecurity ; whereupon Charles Wilkinfon ap- 
plied to the lords of the treafury, and upon fuch application 
th% bond in 17 17 was delivered up. 

*, . Upon 
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♦Upon the 28th of January 1724, Charles entered into a *"p. 3*6*' 
new bond wjth new fureties for duly accounting to the 28th 
of November 1724. #Vtf, the condition recited that Charles 
Wilkinfon was constituted receiver general, whereas he had no 
new commiifion, but that in 1717 only. 

Afterwards Charles Wilkinfon paffed his accounts to Lady-day 
97*4, and had his Quietus tor each year to that time. 

He afterwards became greatly in arrear, for the years 1725 
and 1726, and was then removed from being receiver, and judg- 
ment was obtained againft him and his fureties on the bond of 
the 2 8th of January 1724. 

Charles Wilkinfon, on 1 the third of September .1723, having, 
upon the marriage of his fon Andrew with the daughter of Mr. , 

Jeffop y fettled an eftate in poiTtflion uppn the faid Attdne<w> Mr. 
Attorney General, in order to pver-rpaph this fettlement, ob- 
tained an order foj* an immediate extent againft Qharles Wtlkm- 
fin and his eftate, to extend to all lands and tenements' which, 
the fame Charles Wilkinfon h*& on the 20th day of January 
17 17, being the time when he firft became accountable to the 
crown, upon a fugged ion that he was greatly in arrear for the 
years 1725 and 1 726 j, and accordingly an extent was made 
out, reciting that Charles Wilk'mfyn was accountable from the 
20th of January 17 17, founding it on the'fta*. 13 E/iz, cap. 4. # P. 317 

For the defendant we now moved to difcharge this extent; Lib. ". Audi- 
firft, becaufe it is not a cafe within the * ftatute, ihe not remain- tor Curl. 1 Mod* 
ing an account within the meaning thereof, fince the commif- ' ?: }' *'" • 
fion, which was joint, determined by the death of Thomas Wil- ^ , E j iz# 
kinfon in the year 1 7 1 8. l a Mod. 

idly, Becaufe they ought to go no further back than Lady- Rex *. Alfton. 
day 1724, to which time Charles Wilkinfon had paffed his ac- * Vernv 389. 
counts, and obtained bis Quietus, ; and if this methoo! was to ^j 0r t, on ^c n- 
prevail, it would be of dangerous confequence to purchafors, ft ru( &ion del* 
and render Quietus's of no effect. ^ ,k ' (V Lib. 8. Sir 

The court now refufed to determine this, nice point upon a Ger. Fleet- 
motion, but ordered the defendant to plead. ~ wood. 

The defendant accordingly pleaded this matter,, to which Mr. Hard, aa.&» 
Attorney General demurred, and upon the 23d of May '737, 
the court after folemn argument were unaniraoufly of opinion, 
and gave judgment for the defendant. 
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4 oi. ite# v. Knight Executor of Fenwick. 

Jtme 10, i>32. 

Commiffionto 7?OROISS 9 acolfeaor of the excife at Thetfird, paid to 
find debts, in ~r Abraham Ward one hundred «md eighty-two pounds of 
what cafe it the kiiff'6 moneys flT/f*v/ drew three bills of exchange upon 
lhall lfliie, Michael Fenwick his correfpondent in London, for that fuYn, paf<- 

Me to the coHimiffionersof excife, *okhit received of Burgrfs,. 
being the king *s money. 

Fenwick accepted the Mis, but did not pay them, and they 
were returned- protefted. 

Fenwick dies, and after his deceafi one of the biflmen of the 
excife office made affidavit of thefe fa&s, . that tfie bills were 
underwrote accepted (hot faying by whom)— -that they are ffill 
due (not faying to whom)— that Fenwkk died in bad circum- 
fiances (which was tdo general and uncertain)—- and that- the 
ki*g was in danger of lofing his money from Fenwick. % -* 

* P. 3 ip> '* Upon which affidavit a conamiffion iiftied, recitrng this mat- 
te*, to inquire if thefe bills were accepted by Fenwick. 
; An inquifition was taken upon this commHEoA,, Which finds 
the jnaifters aforefaid, and upon that a fcire f achat iflbed agamft 
the executor of Fenwick. • i 

We now moved in behalf of the executor to fet afide the 
commiffion y mquiJktoi* zndfeire facias. 

, Firft, upon the uncertainty of the affidavit* which is not pur- 
fuati< to the old rules ; and there ought, to be the fame certainty* 
or a greater, to ground a cotemiffion than an extent's but this 
objection was over-ruled. - r 

Secondly, that no commiffion ougfet to have ifTued in this cafe, 
beeaufe Fenwick only* accepted the bilk, and it did not appear 
that one farthing of the king's money ever came to his hands; 
and therefore the crown ought to have taken a remedy* againft 
JVard$ befides, commiflions themfelves are but? of late inven- 
tion, and there is no inftance' where they have ifTued in a cafe of 
this nature. ' •.>.•. 

Thirdly, that a commiffion cannot iflue after the party's de- 
ceale, no more than a diem claufit extremum can ifTue where 
there is no debt upon record before the party's death. ^ 

But the court refufed to determine thefe laft matters upon 
motion, and put us to plead or demur. 

Not*, 
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curiam, it being made returnable the 18th of May, which hap- ccnfionday> 
pened to fee Ajccnfem day, which by aft of parliament, is dies <^ a <h e d. 
non juridkus ; fo that the defendant had no day in court. 
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The Eajb-lndia Company v. Naijh & aF. , f*< 

A BILL was exhibited for a difcoyery W fatisfaaion fpr a W^?J£ m 
fraud and breach of tnift in the defendants in the faftr C8 de bene effe 
Indies: the bill was filed in Michaelmas term, 1731 ; all' the re fufed,bccaufe 
defendants (who were fupercargoeS and writers) but one, had they were the 
arifwered; but not a , the principal defendant came over but i^i plaintiff* jfer- 
Jufy laft, fo he could not be feryed with procefs to appear 'till ™ fc »> tcep 
then, which procefs was returnable the firft day of this term, ^ e g mat home, 
and he appeared on that day.* ' if they pleifed. 

The Eaft-lndia ihips being obliged to go out the latter end a 
of this month, it was moved in behalf of the company* t}*at 
two of their captains, who were fwprn to be material yyitneiP- 
es, and not likely to return in lefs time thai* eighteen months, , 

might be examined de bene effe, faving juft exceptions, wfiich 
was alledged to be often done'in Chancery, thougli thdfe \fraa no 
precedent for it in this court, but only where'witnefles are aged 

* This was debated by feven counfel of a fide, and the mo- * P. 3*1 
tion -was refufed per mam curiam ; what they principally wellt 
upon was, that if there was a neceffity of examining thefe wir> 
neiTes, it was a necetfity of the plaintiffs own creating ; for it 
appears they are as fervants to the company, and they might 
have employed other fliips and captains : adly, that it would be 
putting a great difficulty upon the defendants, fince the witneff- 
es are to go fo foon; for though Naijh might crofs examine^ 
(having appeared) yet it is impofiible he ihould get interroga- 
tories prepared (confidering the many charges in the bill) within 
the time, though the plaintiff might be prepared with his. 
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Depositions In 
the original 
caufe not per- 
mitted to be 
read in the crofs 
caufe, becaufe 
the point in if- 
fue in the crofs 
caufe was not 
in iffue in the 
original caufe. 
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Chrtjli&n v. Wrenn& al\ 0&. 26, 1732^ 

BILL by the vicar of Croflhwaite* in the county of Cumber- 
land for tithes. 
The defendant infilled on a^ cuflomary manner of payment 
of tithe wool of the elder /Keep, by weighing the wool and de- 
livering the tenth part without fraud to the vicar, abfyue vifu 
& tradu ; but, this was over-ruled on the authority in Hob. 

107. . #i # . 

They alfo infilled on a modus in* lieu 1 of lambs and Ihe wool 
of lambs the firfl clipping, when they are called hog ftieep, 
<z>/z. eleven pence for every tenth lamb, andfo in proportion for 
a lefs number. 

They alfo preferred a crofs bill to eflablifli this modus, but 
varied from that in the anfwer, that whereas there it was faid, 
" andfo in proportion, &c." * that fact not being* true, here the 
proportion for each under ten was fef 6ut, as for nine lambs nine 
pence half-penny % &c 

The plaintiff examined no witneffes in the crofs caufe, but 
obtained an order that the depofitions in the original caufe Humid 
be ufed in the crofs caufe. ' i 

Now upon the hearing, the plaintiff in the crofs caufe offer- 
ed to read the depofitions in the original caufe; *but it was ob- 
jected, that the Modus in the crofs caufe was a different Modus 
from that in the anfwer to the original bill,, and' therefore was 
not in iffue on that examination ;' and of that opinion' : was the 
whole court ; fo the plaintiff had a decree M an account in the 
original caufe, and the rrofs bill was difmiffed with cofts. ' 

404.V The Bijhop of Ely v. Kenrick* Nov. 16, 1732. 

IF a bill is preferred for a commiflion to fet forth lands, the 
particulars of which the plaintiff 'doth not' know ; and if the 
defendant doth not admit the plaintiffs title, but denies that he 
has any lands in his poffeflion belonging to the plaintiff, in fuch 
cafe a court of equity wilt not grant a commiflion, becaufe that 
would be admitting the plaintiffs title -in general, though the 
particular lands were not known.' Indeed if the plaintiff's title 
was admitted by the defendant, and*the;difpute was only about 
the particular lands, there a commiflion would be proper ; and 
in the prefentcafe the title being denied; the bill was difmiffed 
by three Barons contra Comyns, who was for directing an iffue. 



Commiflion to 
fet forth lands, 
in what cafes it 
ftallorfhallnot 
i>e granted. 
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* Holliday v* Nabb. Nov. 17, 173 1. * 4 - ^ 2 ^ 

A BILL was preferred for a tfttcovery of the defendant's Ananfwerper* 
title, and for ah account of the rents^and profits of the mitted to be 
eftate. amended, 

The defendant in his anfwer faid, that he purchafed the ef- fo/^pfei" ' 
tate in the year 1676, and had continued in pofTeflion etfer tifPs benefit, 
fince, and received the rents and profits thereof •, upon recollec- and the defen* 
tion the defendant dtfeovered, that by' agreement* on the pur- daat being 
chafe the vendor and his wife were to continue in pofllfiion, n ,"j ety y ears 
and receive the rents and profits during their lives, whfch they ° ' 
did until the year 1690, and the defendant hath ever fince : up- 
on motion the court gave leave for the defendant to amend his 
anfwer in this particular, it being rather for the plaintiff's bene- 
fit, and the defendant being ninety years of age. 



Repf y. Ward. £odem Die. 4 o*. 



A 



N extent HTued againft Abraham Ward at the fuit of Car- Return to an 
ter the receiver -general of the -land tax for the county of inquifition on 
Norfolk, tefted the 26th of April:* -*>•-.> > ame^dlble. ^ 

Another extent >flued againft the fame Ward at the fuit of 
Burgifs collector of the excife, tefted the 28th of April, which 
was delivered to the fherifF of Norfolk the 29th, and the othef 
was delivered to him the firft of May. ' * ' 

Inquifitions 'were taken on both upon the fecond of May, and ^ 

the fame jury "found effecls of Ward to the value of two hun- 
dred pounds,' and to each *inquHition annexed the like fchedule; * E. 324 
and the flieriff" returned on both the inquifitions, that he had 
feifed thefe goods to the value of two hundred pounds', in pla- 
nus domini regis. ~ v » ' f " * 

Upon whiph, two venditioni exponas s were directed to him to 
fell thefe goods ; lie, fading that by t,hefe returns he was likety 
to be charged with both thefe Aims, now moved the court that 
he might either have liberty ,to amend his returns to the inqtiifi- 
tions, or that he 'might not be' obliged to obey the venditioni ex- 
ponas'* until the parties, for whofe benefits the extents iftued, 
had litigated the right of preference of their extents. 

But the court refufed both, and left him to make fuch return 
to the venditioni exponas *s as he could by law $ (which feems 
hard.) And 

Nota 9 I apprehend that the ftatute of frauds and perjuries 
not extending to the crown procefs, the fheriflf ought to have 
taken an inquifition on that extent which bore tejle firft, and to 
have made the common return upon that, viz. that he had feifed 
the money found in manus regis ; and the fame being found by 
the fecond inquifition, to have returned upon that, that the 
fame was feifed by virtue of the firft inquifition, and then he 
would not have been twice liable. 

DE 



1 , peTem*$.Bf1arii % 17$** 

1732. 



At Seqcants Inn, Feb. 20, 1732* 
4P7- £^ Charhm v. Sfr Blundeft Chdrlton. 

There can* be T OKI* Chief Baron Reynolds declared ft as his opinion, that 
»c* ptefcriptioD I ^ rfrerc could' fee n6 prescription into* dtcimanJo againfl a 
ramstdeciman- ] a y?re6lbr/anj* n&orei than againft a fph*iraal're&6r, and that 
Aragainftalay tne y ^g^ ecjUally inrftled to tithes of common right ; and that 
- ft/ was fufficient for a lay rector to fet forth in a bHI, that he was 



a^feifftaLfpiri- feifed of the impropriate rectory; and if he made out bis title 
tndiedDr* toi that; it would be fufficient^ without putting him to the proof 
«£ having received tithes ;. and to> this opinion Baron Comjns 
feemed to* affent * but mta y he diftinguifhed between one who 
fee up *• title to the rtdiry* and one who intitled hhnfelf on!/ 
to the tithes* or any fpeeUs of- tithes, within a parifh j for in 
thi&Iaft cafe the plaintiff fhatt be held to ftfi& proof, hot only 
ai his title, but alfo- of the perception of all the tithes he fets 
Up a titfe to ^ and in ehk pfefent cafe, the plaintiff having fet 
w J* j2(S forth a title in Sir Francis Okarltm (under * whom fhe claimed ) 
taall the tithtfc in the pari/h of hucfori (except fuch fmall 
tithes as the vicar ufually received) and not to the rectory $ and 
the defendant denying the plaintiff's title to tithe herbage, and 
the plaintiff not being able to prove any herbage tithe ever paid, 
enough fee attempted to prove an unity of pofieffion for above 
fcventjr. years* yet: the bill was difmiffed* > ? \ 



PE 



p* fern, fifth*, i;$> 

*D E f fr&J 

Term. Pafchse, 

*733- 



480. 



fox y. Bar dwell &f aP 9 & 2 contra. 
; '-- v " April 16, 1 733.. 

A VICAR prefers his bill for tithe hay, and all fmall A vicar's right 
tithes/ : * .'••• : : to tithe hay 

. The defendant infiftcd (among other things) that the d<ean ^f^^ 
and chapter' of Norwich was imitJed ttfaU the great tithes, and an f we r, though 
consequently to tithe of hay, unlefs the vicar could fliew that the vicar had J 
he had ufually received tkhehayj but the dean and chapter not ufually re- 
having iafd in their anfwer, that the vicars had been intitled ta ceived it. 
iall tiche, except corn and grain, the court thought this Suffici- 
ent evidence to Support the vicars right to hay, without putting 
tim to farther proof of haying received it; and decreed ac- 
cordingly; ,:.-*'■, i t' ■ 



•DE ?.P-3*? 

Term. S. Trinitatis, 
*733- 



Gibb CV v, Goodman & a?*. June n, 1733. 4°* 

BILL for tithes by the vicar of BedminJFer in the county of So- Modus of /fi+ 
nterfet. for tithe milk. 

> The defendants infifted on a modus of four pence for the 
milk of each cow, and fix /hillings and eight pence for every 
tenth ca\f, for the tithe of ajl calves. Nota, no,day was alledg- 
ed in the anfwer, which, according to former precedents, feem-" 
ed to be a fatal objection ; yet per totam curiam, the defendant 
was permitted to prove the day by depofitions $ and thereupon 
the court directed an iflue to try the fame, with liberty to in* 
dorfe the poflea. v< 

Nota, the Lord Chief Baron took this diftin&ion, that in an where the day 
anfwer the day might be fupplied by jhe evidence, fo as to be a of payment of 
foundation for the court to direct an iifue ; but in a crofs bill to a modus is • 
eftabli/h a modus, a day muft be exprefsly alledged. anfwe^f jfe " 

be fupplied by evidence; alitcr if omitted in a hill to eflabliih a * 

Nota, 



Deforpt. S* Michaelis? 1^3* 

* FI 329* +Nota, it was objected, that the fix Shillings and eight pence 

Moduarof 6s. was too rank ; and it was not alledged, that any thing was pay- 

Sd. foerone aD ] e jf. there were lefstjian ten calves f both which feemed ma- 

^ f ^j^J°* teriai oi?je.€tions : but the court thought a verdict might make 

W*i» proper- trgood. 

tioni. iB under ' Afoy the 20th, 1734, this caule came on again upon the re- 
ten, is bad. Htta.of the Pojlea; the jury found the iflue for the modus for 
MaoTan'jS. t |^ e mjij^ anc [ that the modus of four pence was payable at Eaf- 

SfcraD*e?78? ifr ' *° aS t(> ^ z/ > l ^ e *"^ WaS ^ m ^^ w * tn co ^ s both at * aw 

Cro. Eliz. 78ft and equity, as to fo much. 

As to- the other modus for calves, the jury found it, but no 
day when payable j but upon- the objection that it was not faid, 
'* and fo in proportion, if there be a lefs number than ten ;" 
and' the jury not having found it fo (if they had, quaere if it 
wouldhave made any difference) the defendant was decreed to 
p.ccount for- tithe calves, but no oofts were allowed on either 
ftde at law as to this modus, the fad being for the defendant, 
the law. Tor the plaintiff. 



1 P. 33a * D E 

Terni* S. Michaelis, 



*73Z* 



A io m Orlebarv. Sneatf* £Tov. 10, 1733* 

After puhlica- JTT^HISf day* the court made a general order, that when pub- 
dte m fe£» , dc- Cl Jt lication, was pafTed; and 'the depofitions delivered out 
Jnreredouf * t0 De ca P* ec ^» they would in no cafe enlarge publication, or give 
publication can liberty of examining any more witneffes- 
never be en- 

411. The Town of Nottingham v. Wood* Eodcm Die. 



Bill for an ac- 
count of toll 



BILL fers forth that they were a borough by prefcription, 
that they- were incorporated by the charter of Henry the 
•SuS^^r" S " ctJl " ty tf)e name °^ mayor and bargeffes, — that king John by 
per at law * T °~ °l larter confirmed all their ancient cuftoms and privileges, referv- 
ing a rent of fifty-two pounds per annum? that time out of mind 
they were lords of the manor, and as fuch, time our of mind, 
intitled to * toll of two pence per ton for all goods navigated oh 
the river Trent within? the manor 1 that the defendant carried 
* P. XXV fwch *T a quantity of goods ; and therefore the bill was for a 
. difcovery > account, and relief. 

-■ The 



Be *T*rm. S. Michael/ j, 1733. 

The defendant -demurred to tire account, and relief,' for that 
this was properly determinable at law by action of diftrefs, taiut 
the rather, for that it did .not appear by the bill, that the plain- 
tiffs had ascertained their title at law. 

Now, tipon arguing this demurrer, the plaintiffs rounfel in- 
filled, firft, that this was in the nature of a bill of peace j to 
this it Was anfwered, that this is not like a fuit againft the inha- 
bitants of a vill, or tenants of a manor, who may be all bound 
by one decree ; but the defendant here is a ftranger, and a. de- 
cree againft him could be of no validity againft any other. 

Secondly, the plaintiffs counfel faid/that here being a lie- 
farm rent referved by icing John Charter, this was a preroga- 
tive cafe, «ind to fupport this feveral cafes in Hardrefs, about K 
fuit to the king's mills, were cited, wheTC k is faid, the fee- 
farmer fhall have tile prerogative to fue as the king could : but 
it was anfwered fer curiam, that thofe cafes are not applicable 
to this ; for the fee-farm here xioes not appear to be referved 
out of the toll, for king John's charter did not grant it, butonly 
confirmed what the plaintiffs had before ; fo fer 4otam curiaw^ 
the demurrer was allowed. 

Rex v. Tie Governor, ijfe. cfChelfea Water-works* 4a- 
Nov. 13,-1733.' 

AN extent iffued againft Sfarrvw $ an inquifition taken there- 
on finds Negus indebted to Sparrow. 

* Negus being dead, a fcire facias iffued to the Sheriff of ** P. 33 z 
Middlefex to warn the executors, ,adminiftrators and occupiers of- 
he goods, fefr. of -Negus to appear. 

To this the flieriff returned, that Negus had no .executors or 
tdminiftratoro, but that the governor and company of Chelfea 
water- works occupied and poffeifed feveral of the goods and 
if eels of Negus. 

They come in, and crave Oyer of the extent, inquifition and 
are facias \ and plead that they were not occupiers of any x>f 
he goods of Negus , &uie hoc fonenffefuper fatriam, Zffc. 

To this the Attorney General demurred, for that they ought 
K>t to have concluded to the country, but ought to have con- 
:luded with the general averment, */ hoc funt pamti *verifi care ; 
or this is no anfwer to the extent, but only to the return of the 
beriff; fo that here is no iiTue joined* between the Attorney 
General and them. 

And for 'this reafon judgment was given Jxr Vttam curiam Jx* 
vge. 



JMorgan 



De Term. $. Hilarii, 17 S3- 

4,3. Morgan v. CrmfUn'. Dec. 5 > 1733. 

Bali by an io- T3ILL by an infant i who fues by his prochein amy ; the bi 

cT'd am" &5T ■ w ** difraifled ^ T wan * °f prefecutiofli, but before the cof 

imffedfor ¥vapt wcre.taxe4.the infant died * it was admitted, that by the deat 

*f profecotiop, of the prochein amy the cofts, would have ;oeen loft* and fp the 

the cofts are loft are by the death of the infant before cofts taxed, per optn totn 

# infant or curi*. 
proch' amy cljes 

Before they are * 

*ue<J. ' • l - 
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Term. S. Hilarii; 



*733- 



'414. Beaver v. Spratley. Jan. 28, IJT33- 

Bill for tithed 'T^HE plaintiff as leffee of Mr. Btagrarvey impropriator J 
and lays a cuf- J^ Str afield Mortimer in *he county of Berls, brought hi 
torn for the pa- bilJ for tithes of wheat, barley, fcfr . and fet forth, that by cuf 
* We "*" t0 f ton ? * n r ^ at ^"^ a ^ t ' ie occu P*« r 5 ought, to give notice to M 
EuingVut ° perfon intitled to the tithes,* of letting forth their tkhes, or then 
tithes, or ffof wto fome other cuftom of the like nature and that the defendant 
tberiufomefucb had not gjven notice, and prayed an, account. 
j%"-hu** % *if u P on ^ e ,nearin 2 * l was °b}ecled for the defendant, firftj 

collfi 1 W t ^ lat " ^ as un t ea *° na kk £ he occupier ihould , be obliged to givfi 
notice to the perfon intitled to the tithes, for he might live an 
hundred miles out of the parim. I 

* Barons. Carter and Comyn? thought there was fbmething iq 
this objection ; though the Lord Chief fearon t;hought this well 
en6ugh, for notice to the fervanr would be good notice in thai 
cafe. j 

* Thefecond objection was, that it was too uncertain, " d 
fome other cuftom of the like nature ;" to which it was anfwere<Jj 
that this bill was not to eftablifli a cuftbm, but only for an acj 
count, and the cuftom was. only alledged as an inducement ti 
that demand ; though in the firft cafe greater certainty was re 
quired, becaufe it is to be the foundation* of an iflue, which h 
generally dfre&ed before a court of equity eftabliihes a cuf- 
tom . 

But per tot am curiam, this is a fatal objection to the cuftom, 
and that being the foundation of the plaintiffs demand, we can* 
not decree an account without firft eftabliihing the cuftom; and 
the bill was difinifled with cofts. 

Brook 
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DiTernu & Uilarii, 1^33* 

Brooke qui tarn v< Day. Jan- a<fc 1733* * T * 

T |PON a motion to difoKarge an order inade at the -fide W irfJormatkndr 
U for mending an information of feifure* the information at Xc jf* nrclfo ?^* 
lift was for importing brandy and turn in ca&s not containing *^^ j£^ 

(Aity gallons at leaft * the amendment was as to the mm 9 to 
-make it iri caflb not containing twenty gallons ; which, as was 
-6bje&ed, was mating a new offence * for brandy imported in 
fafts under fixty gallons is forfeited by the flat. jf & i° W, fcf 
^- °#- 5-/ $• but rum in calks under twenty gallons, by the 
fat. $° Geo. i.eap. ii./. a. which ia a different offence from 
*hat was firft charged. 

But mta> though the cotirt admitted that a new offence cOttldf 
not be created by an amendment, yet they thought that this was 
only a miftake, and nude the rule abfolute. ^uoJmtfumi 

* Blackett v. Middleiom Eodem Die. * ^ 33$ 

410. 

THE court was moved foT leave to amend a bill by ftriking *>hedefenda0*v 
out a defendant's name (who was never fcrved with pro- whowat ncinr 
, cefs, bat voluntarily appeared and anfwered) without cofts j ^^J^S** 
but the court would make the plaintiff pay cofts, though it was andarfwa^ 
agreed by the counfel at the bar, that there ou^ht to be no cofts and bas&scoib 
in this Cafe. *n mending the 

bill, by talking 

* eat -hU name 

Smith v. Morgan. Jail. 31, *7& 4 *> 

A "BILL was preferred for twelve of thirteen differ eat forts of Bin for 13 fortt 
tithes, and the plaintiff did not abridge his demand by his °* ri *?» ^ d 
replication : upon the hearing it was f eferred td an account, but I^es &!t cne 
cofts were referved generally 'till the report came in. tfpeciesdue and 

Now upon the report it appeared the defendant was indebted dothnotabri^gc 
to the plaintiff foT one fpecies of tithes only {vfo. wood) for- iy histeplicati- 
ty pounds, but not for any of the other tithes demanded by the on ? y ?^ d 
bill; and therefore it was infifted for the defendant, that the £inTco(U me-- 
plaintiff fliowld have his cofts only quoad the wood, which Was Ta ijj # 1E " K ^ 
reported for hfai, but that he ought to pay cofts for all the others 
demanded, and which he had not proved. 

%/a, this Teemed very reasonable, the plaintiff not having 
abridged his demand \>j his replication, but having put the de- 
fendant to the trouble and expence of entering upon proof of 
the other masters. But the court (too iaftily) -decreed cofts 
generally to' the plaintiff. 



Mertms 
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418. 

.A deed pollete- 
otttd in fccrct 
hy the fon of 
the lather, on 
the fame morn- 
ingof executing 

/ hi* marriage 
iettkment, fet 
afid« upon the 

•<ircvmftance 
«f fecrefy only. 



De Term. Pafcba, 1734* 
* Mertins v. Bennett. Feb. 10,* 1733. 

A Man upon the marriage of his fon makes a fettlement on 
him by articles, and covenants that he would make him 
worth full four thoufand pounds over and above all his debts, 
&c. The very fame morning rhe fettlement was executed, he 
got his fon to execute a deed poll to covenant to contribute one 
hundred and twenty pounds towards the repair of a houfe and 
ditches which lay within Dngenhim Le*vel\ this deed poll was 
drawn by the fame perfon who drew the fettlement, and he 
fwore that the fon executed it with .a feeming unwillingnefs, 
that he believed that the father of the intended wife, and the 
truitees (who all fwore the fame) knew nothing of it ; and up- 
on this circumftance of fecrefy only, without any proof of 
threats or reftraint by the father on the fon, this deed poll (upon 
a bill preferred by the fon againft the executor of the father) 
was fet afide, as being jn fraud of the marriage agreement. By 
Carter Comym and TAomp/on Barons (only in court) though It 
was proved for the defendant, that the fon had paid this one 
hundred and twenty pounds at three feveral payments, about 
6ve years after the fettlement, and about five years before his 
father's death, and yet had made no complaint of it 'till two 
vears after his father's death. 



# P. 337 



*D E 
Term. Paichae, 

*734- 



419. 

B*tent againft a 
bankrupt dif . 
charged, the af- 
fignees paying 
the crown's 
debt, &c. 



Rex v. Lacy. May 17, 1734. 

T ACT was deputy poft-mafter, and became indebted to the* 
^r 1 Crown ; an extent iffued againft him. 

He alfo became a bankrupt, and the affignees under the 
commiflian obtained an order, that upon payment of what was 
due upon his bond, the exrom might be difcharged. 

Now upon motion to difcharge this order it appeared by af- 
fidavit, that Lacy had promifed alfo to difcharge a debt due 
from his father (who was alfo deputy poft- matter, and is fince 
dead) t.o the crown, and for which a Dum claufit extremum had 
iffued ; and therefore that the aflignees (who ftood in the 
place of Lacy) ought not to have the benefit of this order, un- 
lefs they would pay both debts purfuantto Lacys promife ; and 

of 



Be T?m. S f Trinitatis) 1734. 

)f this opinion was the whole court, and would have difcharg- 
id the order, but the affignees fubaaitted to pay the whole. 
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1 

"irudwickv. Pargiter an infant, Jims 29, 1734. A % . 



B : 



ILL for a difcovery of lands to make them real afTers, in Exceptions can- 
the hands of the heir (the defendant) to anfwer a bond debt not he taken to 
f the mother whilftfole,^ and given above twenty years ago, Z«Mcl£ht 
nd on which, as charged in the bill, no mterel; had been is not bojind by 
aid. - it, bat may 

The defendant, who was an infant, put m his anfwer by his amend it when 
uardian, but it was not full, therefore the plaintiff took ex- Jiccojnespfage. 
options to the anfwer, which coming on this day to be argued, 

was obje&ed for the defendant, that no exception could be 
iken to an infant's anfwer, by which he could not be concluded, 
nd might amend it when he came of age 5 and a cafe was ck> 
i in chancery, Hil. 1733, coram Lord Talbot, inter Gibfon and 
\le an infant and fur mot her ', who were both executrixes of the 
$ator, and had both joined in the probate of the will ; and • 
le plaintiff exprefsly charged that a book was * come to thej f -P- 339 
inds of the defendant, whereby it would appear there was a 
anfiderable debt due from. the teftator to the plaintiff; the in- 
int (about twenty years of age) put in a fhort anfwer, to ^ 
'hich the plaintiff took exceptions, the matter being fully and 
demnly debated coram Lord Chancellor Talbit, he was clearly 
: opinion no exception could be put in to an infant defendant's 
>fv/er, and the exceptions were difcharged ; and upon the 
ithority of this cafe and the reafon of the thing, the excepti- 
js were difcharged in the prefentcafe. 



4Zi. 



<ord Majham v. Harding & al\ July 10, 1734. 

r HIS day the court gave, their opinions, and three Barons Aflfcts legal and 
contra Baron Thompfon were clearly of opinion, hat ^ ult . a c * 
here a man devifes a real eftate to two truftees and their heirs, 
'be fold for payment of debts, Gfr. and.makesthofetwotruf- 
es and a third per/on his executors, that the lands, when fold, 
i all be legal \ and not equitable' affets. Vide i "Chan. Ca. 32. 

O 7 Chan. 



De Term. $. MUhatUs, 1734, 

2 Chan. Ca. 54. 2 Fern. 1 33, 281 . 1 Roil, Ahr. 920. /W, 
in Cane. 127, 136. £*£. 9, 98. May 69. Lafc^ 187. />?«• 
264, 405. and Lord North's cafe of 2?/wA l£#*r of the Rolls, 
coram Lord C<rwj>er, Cane. 7 Ann*. 
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Term. S. Michaelis, 
»734- 

4^. Laitbes b 9 aV v. Chriftian CV Vicar of Crojlhwaiie 
in Cumberland. 0&. 31, 1734. 

IfluedircAcdto T>ILL by the owners and occupiers of lands in the parifli of 
tKuelTit b not Croftbwaite in the county of Cumberland, to eftabli/h ap- 

proved exa&ly ^ WJ * » ooe " l £ he two forefts of Barrowdale and Wythbum with- 
a» la ; d in the in the parifli ; the other, within the pariih at large ; but there 
hill, was no variance of the modus'*, only as to the funis payable ; 

fo that they were in effect the fame as to the point in difpute 
now, which was this : 
Vide PL 403. The plaintiffs by their bill laid their modus' s to be for every 
tenth lamb, payable on Monday next after Midfummer-day after 
the lambs fallen, except fuch as were not alive •« Midfummer-day, 
in lieu of Iambs and t/se wool of fuch lambs which were called 
hogiheep. 

The defendant in his anfwer admitted there were fuch modus' s 

* P. 34 r« payable as in the bill for lambs only, * but not for the wool; 

and moil of the witneffes agreed with the bill, as the defendant 
did, except the being paid for the wool. 

The plaintiffs had but one or two witneffes to prove (and in 
the pariih at large only) that the modus was for lambs alive on 
Midfummer-day ; all the reft of their witneffes proved that it 
was for fuch as were alive on the Monday next after Midfummer- 
day $ which varied from the bill, and therefore the defendant 
objected, that the plaintiffs had not proved the modus as laid in 
the bill ; but the defendant having admitted, and his witneffes 
agreeing with the bill, but differing only as to the extent of it, 
the court thought here was a fufficient ground fo grant an iffue 
to try the modus's, with liberty for the judge to indorfe the 
pojlea, which they accordingly directed . 

January 17 35, Baron jComyns was made one of the judges of 
the common pleas, and William Fortefcue Efq; Attorney 
General to the prince of Walet^yms appointed one of the 
Barons of the exchequer. 

D E 



De Term. S. Hilar ii 9 1735. 

*D E # P-34* 

Term S. Hilarii. 

1735- 

At Serjeant? Inn in Chancery Lane. 4*s- 

Rex v. William^, fch. 19, 1735. 

TWQ joint purchafors of a leafe for years affign this leafe ^^J^™ 
to a third perfon (a friend of one of the jointenants, and JjjJn g To?he 
vith the confent of the other) but it was without confederation, .furvivor, in 
ind no declaration of truft was given, and fo the defendant con- equity, at well ' 
eflfed in his anfwer ; the jointenant who sonfented to aflign. died as at law « 
n debt. 

Upon the bill and anfwer the queftion was, whether this truft 
(hall refult for the benefit of the jointenant furyiving only, as 
it would at law ; or whether the creditors of the jointenant that 
died, fhould come in for an equal moiety in equity." 

Nota 9 the truftee was made executor to him that died, and 
was alfo a creditor of his. * * 

* Nota t the two jointenants continued to receive the profits J? * • 343 
jointly after the aflignment. ''* ' J 

Upon this ftate of the cafe the whole court were of opinion, 
that though furvivorfhip is looked upon as odious in equity, yet 
that in this cafe the truft /hall furvive for the benefit of the fur- 
viving cejluy que truft only. 

'July 7, 1738, Mr. Juftice Camyns of the common pleas made 
Lord Chief Baron in the room of Lord Chief Baron Key 
mlds ; and Mr. Serjeant Parker made one of the Barons of 
the Exchequer in the room of Baron Forte/cue, who was 
appointed a judge of the common pleas. 
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Clover feed is 
a fmall tithe. 



Wallis v. Pain & Underbill. 

THE court f decreed, that the feed of the fecond cutting 
of clover was a fmall tithe : the Lord Chief Barbn Com- 
ynsy Baron Carter and Baron Thompfon were of this opinion ; but 
Baron Parker thought it a great tithe, as it partook of the nature 
of the ftalk from whence it was taken 5 (and this opinion, I 
think thebeft) and in fupport thereof was cited the cafe of Pom- 
fret Vicar of Luton v. Launder & al\ July 8, 1 680, tithes of 
clover grafs thre/hed, and made into horfe bread, and hogs fed 
with the feed, yet adjudged to be hay, and tithable to the vicar, 
who was endowed of hay, and not to the impropriator, as a 
new and different tithe from hay ; but notwithftanding the au- 
thority of this cafe and the reafon of the thing, judgment was 
given as above. 
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41s. The Corporation of Bury v. Evans. July 2, 1739. 



Prefcription in 
non decimando 
cannot be, 
even againft a 
lay impropria- 
tor. 



THIS day the long controverted queftion feemed to be fet- 
tled, <viz. That there can be no prefcription in non deci- 
mando, even againfl: a lay impropriator, and that the pVeftfmpti- 
on that arifes from a conftant non-payment, would not be fuffi- 
cient, unlefs the defendant could ibew, either that the lands 
were parcel of one of the greater abbies, or that fome of the 
impropriators had releafed the tithes. 

f It has alfo been decreed, fince this cafe, that the feed ef clover is a 
fmall tithe. 
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Jones v. Meredith^ Watkins &f Ux' and Roberts. 4& 
Nov. 10, 1739. 

THE plaintiff preferred his bill upon the ftat. 1 1° fcf iz° Mortgage by 2 
W. 3 cap. 4. fuggefting that the defendants were papifts, popift heir may 
educated in, and profeffing the popifh religion, and that they b Jf redeemed by 
(after the death of their father) had made a mortgage of the J„ t n £J. p V 
eftate to the defendant Roberts, and that he (the plaintiff) as 
next proteftant kin, had a right to redeem this mortgage, and 
to be let into the perception of the rents and profits, purfuant to 
the ftatute *till conformity of the heir. 

The defendants Merediths demurred toYo much of the bill 
as prayed relief and a redemption of the mortgage, for that the 
plaintiff had not made any cafe by his bill proper for relief; 
and as to the difcovery, pleaded that they were not obliged to 
difcover any matters that might fubjett them to a penalty. 

* Watkins £? Ux' added this to their demurrer, that Watkins * P. 347 
the hufband was, and ftill is a Proteftant. 

Now this day Lord Chief Baron Comyns gave the opinion of 
the whole court, viz. of himfelf, Carter and Parker Barons 
(Baron Thompfon being lately dead) that the pleas ought to be 
allowed, but the demurrers to be over-ruled ; for though it was 
objected that no body could come to redeem a mortgage, but 
either the mortgagor, the heir, an affignee, or a fubfequent in- 
cumbrancer, and the plaintiff was neither of them ; yet the 
Lord Chief Baron faid, that a Pernor of the profits had that 
right, and fo had a tenant by Elegit, Statute Merchant, or Sta- 
ple, or Tenant by the Curtefy or in Dower ; he was in doubt as 
to. the demurrer of Watkins (the proteftant hufband) but as upon 
the hearing the plaintiff might be intitled to fome things (queere 
what ?) as to him, that demurrer was alfo over-ruled. 

November 13, 17 39, this day Mr. Baron Wright came up in 
the room of Baron Thompfon, 

dpril 1740, Mr. Baron Parker appointed one of the judges 
of the common pleas, and Mr. Baron Reynolds, an Irijk 
Judge, appointed a Baron of the Exchequer here. 

November 1740, Sir Thomas Al?ney appointed a Baron of the 
Exchequer. v ~ 
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4»7' . 

Fee-farm rents, *T*HIS day, April the 29th, 1741, upon the complaint of 

?**£** * ttch " A ***** ** * r v - Myddhtoh Arm* Receiver cf the Fee- farm 

uigtne amc. ^ enu in D €n },\ghJ^i re &£ tfep COU rt declared that 

the receiver could not take more than four pence for one acquit- 
tance (though for feveral years) if demanded by the perfoa pay- 
ing the rent $ and if fuch perfcm brought an acqujttancg ready 
written, he was obliged to fign it without any fee, purfoant to 
the ftat> 33 Hen, 8. cap. and if the party tenelers his rem, 
but tefufes to pay for the acquittance, the receiver cannot di- 
ftrain for the rent and acquittance ; and m this cafe an attach- 
ment was granted, but refpieed< on terms. 
Levari lies not Nota, the fame day, in a caufe between Lupton & *F and 
for a fee-farm Barker Clerk, Rttfor of North Burton ia. the County of Tc?\ I 
«nt. think the court feemed to be of opinion, that a Levari ought 

not to iflue for a, fee-farm rent (though there was on/e precedent 
foiitin 36 Car. %. produced), but that the proper remedy 
was by diftrefs. 
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Admin'tftrator* See title executor, Esfr. 

Admiralty* 

See Title Prohibition, 9, 121, 247 

Admiffion, Infiitution and InduSion. 

See title evidence and proof, 25 

Advowfon. 

S:e title mortgage, &c. " 13° 

Affidavit. 

An affidavit was read verifying the 
allegations in the bill, to get an 
injunction, - 35 

An affidavit mud be annexed to a 
bill for the difcovery and eftablifh- 



ins: of deeds only, that the plam- 
tiffhas not the original deeds, &fr. 
but if relief be prayed, an affidavit 
is not necefTary, 46 

Upon an affidavit that an outlawed 
perfon is dead, the Attorney Ge- 
neral allows the plea that the par- 
ty outlawed is dead, 103 

Affidavit that the crown's debt is in 

* danger of being loft, fhall be made 
to ground an immediate extent, 

12* 

Affidavit mud be annexed to a bill of 
interpleader, or it is demurrable to, 

3°3 
Afttrmoath and After -pajlure \ 

Tithes of aftermoath fhall be paid, 
but not of afterpafture, unlefs by 
cuftom. 10 

Agrjlment. 

Tithe herbage or agiftment, 1 

The agiftor, and not the occupier of 
lands, ought to pay the tithes for 
depafturing unprofitable cattle, 3 

Tithe herbage for ftieep (horn out of 
the pariih fhall not be paid becaufe 
they are ahimalia frufluofa, 3 1 3 

Agreement and Contraff. 

Agreement to aflign a leafe, whether 
it ihafl be carried into execution a- 
gainfl. an executrix, % 55: 

Equity will not fupply a defeft in a 
written agreement intended to be 
inferted in it, 65 
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See title evidence and poof. 

Parol agreement for the fame of co- 
pyhold lands carried into executi- 
on, 94 

Bill for a fpecific performance of ar- 
ticles for the purchafe of lands not 
decreed to be carried into execu- 
tion, becaufe the lien or remedy 
was not mutual, 1 1 1 

If an agreement or contract for S. S. 
Stock be executed, the court 
will not break into it ; if it be ex- 
ecutory, the plaintiff mud feck 
his remedy at law. 135 

See title depofit. 

jfmbaffador. 

See title cods, Zjz 

Amendment. 

In what cafe an e (treat is amepdable 
or not, 24 

Att information of feifure amended, 

A new writ of appraifement ifliied, 49 
TJie indenture of appraifement was da- 
ted before the writ of appraifement,, 
which was before the appraifers 
had any authority ; 'but the court 
feemed to think it amendable, 

58,59 
The tejte of an extent amended, 83 
See title exceptions. 

Anfwer permitted to be amended be- 

. fore iffue joined, 186 

Scire facias upon a recngnifance a- 

gain ft the baiJ, refufed to be a- 

mended, 228 

The court will not give leave to a- 

mend or add an exception, 746 

Anfwer amended after iffue joined, 

248 

The return of a commifflon to afcer- 

tain the lands of a manor ordered 

to be amended by the commiffion- 

ers, ^ 251 

- Information on the aft of navigation 

: amended, 252 

A fpecial verdift on an information 

was amended by the minks after 

one argument, 283 



Anfwer amended by the draught, 

295 

Anfwer permitted to be amended, 
where it was for the plaintiff's be- 
nefit, and the defendant was nine- 
ty years old, 323 

Return to an inquifition on an ex- 
tent, if it be amendable, 323 

Information of feifure fo amcndecL 
as to make a hew offence, 334 

See title cofts, 33^ 

See title infant, 338 

efficient I)emejhe, 
See Pleas and pleadings, 132 

Anf-<vers % Pleat and Demurrers. 

See injunction ' 11 

Se<j titfe bill. 

Upon a bill to redeem it appeared 
the defendant had* been in poffefli- 
on thirty-four years, demurrer to 
the bill held good, and the plain- 
tiff was not allowed to redeem, 54 

The ftatute of limitations was plead- 
ed to a bill of difcovery, but over- 
ruled, 60 

Although a modus be pleaded, yet. 

' quantities and values of the tithes 

muft be fet forth by way of anfwer, 

60 

Plea to a bill for a diftribution, that 

• ■ it ought not to be made within the 
year after the defendant's death, 
over-ruled, 64 

Demurrer to a bill containing dift incl: 
*" matteFS and parties allowed ; com- 
bination muft be denied, 69 

A plea to the difcovery ' and relief in 
a bill, when the bill prayed only a 
difcovery, was over- ruled, 70 

Where time is given, or there is a 
cemmiffion'to anfwer, the defend- 
ant cannot demur, or plead and 
anfwer, . < r • ''*, 

Although an anfwer be put in to the 
original bill, you may demur to 
the amended bill, 120 

Whether a further anfwer be requi- 
red 
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red before the plaintiff put in ex- 
ceptions, after a demurrer over- 
ruled, i as 

If a bill be filed, but no procefs ta 
ken out upon it, and a crofs bill 
be filed, the plaintiff in the origi- 
nal bill cannot compel the defend- 
ant to anfwer his bill fir ft, 1 24 

Demurrer to a hill, for that the 
plaintiffs had no title to tithes ; but 
the bill was difmiffed for want of 
parties, though the demurrer did 
not fhew that exprefsly for caufe, 

141 

The anftver cf a feme covert without 
her hufband or guardian permitted 
to be filed of neceflity, ^67 

See tide Baron^and feme. 

See title exceptions . 

Anfwer may be amended before if- 
fue joined, 186 

Demurrer to an information to dif- 
cover wafte allowed, becaufe for- 
feitures not waived, 1 92 

Anfwer of two arbitrators defendants 
read agaiaft a third defendant, 
pdrty to the award, 1 96 

See title co fts, 203 

Plea of noa-refidence to a bill for 
tithes brought by the leflee of a 
reclory, 210 

Plea of a decree in chancery to ef- 
tabliih modus's to bill for tithes, 
allowed, ' 211 

The ftatnte of limitations is not 
.pleadable to a bill for tithes, 213 

The fame flatute pleaded by one 
partner againft another, 217 

Anfwer amended afteriflue joined, 248 

Anfwer rnuft be figned by the de- 
fen dant* or for that deleft an in- 
junction may be continued, 251 

Defendant in contempt has leave to 
plead, anfwer and demur, 251 

After a bill is taken pro conftffo the 
Defendant is not permitted to an- 
fwer, * 299 

Demurrer may be to a bill of inter- 



pleader, if an affidavit be not an- 
nexed to it, 303 

The Attorney General has leave to 
withdraw his general anfwer, and 
to put in another, infilling on the 
particular right of the crown, 303 

&*bil.l, 331 

Appearance. 
See title privilege, 113 

Appraifement. 
See title writs, 2:, 27, 49, 185, 89 

Arbitration. 

See title award. 

Arrejl of Judgment. 
See title j udgment, 256 

Articles. 
See title baron and feme, 205 

AJfart. 

Bill for tithes iffuing de ojfartatit with- 
in the foreft of Dean de novo ajfar- 
tatis & afartand.s, ' 128 

The conftruclion cf the words de no- 
vo ajfartatis & effartandis, 3 \ z 

AJfds. 

What fhall be deemed legal or equi- 
table afTets, 339 

A note for money given to the wife 
in the hufband's life-time, whether 
it is the hufband's afTeis. 18 

AJftjlance, writ of . 
S:e title writs, 168 

Attachment and Contempt. 

If a perfon di ft rained for a duty to 
the crown replevies, an attach- 
ment fhall go again ft him. 14 

Goods (hall be defenbed and fpecified 
fo certainly in a writ of appraife- 
ment, that the defendant may 
know when to make his chim, or 
an attachment fhall go againft the 
officer, 89 

See title procef £sV. 

Attachment 
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Attachment rcfufed againft one Jul- 
pena'd as a witnefs, who departed 
the court before he was examined, 

Attachment granted at firft upon mo- 
tion, in cafe of a reftous, againft 
*hofe in the return, 181 

One in contempt permitted to exa- 
mine witneffes to fortify his denial 
of the contempt, 244 

Defendant in contempt has leave to 
plead, anfw.er and demur, 151 

Where the time for anfwering is out, 
the defendant* (hall be deemed in 
contempt, though no attachment 
be fealed, 290 

See title injunction, 289 

See title fequeftraticin, 2J2 

Attorney and Utter of Attorney. 
A naked authority may be delegated 
to another by an exprefs authority 
for that purpofe, 1^6 

Audita Querela. 
£e title baron and feme, 28?, 283 

Averment. 
See title Pleas and pleading, 3 3 1 

Authority See Attorney &c. 

Award, 

An award of releafes to the day of 
the date of the award is good, 250 

An award made purfuant to the flat, 
o Iff 10 W. 3 whether a court of 
equity can enquire into it, 265 

Bail 
A LT HOUGH good bail be offer. 
jl'V ed for a prifoner committed to 
gaol by a juflice of peace for aid- 
ing in running goods,, the court 
wi?l not difcharge him without giv- 
ing notice to the juflice, and bring- 
ing his habeas corpus, 14,3 
See title Privilege, 113 

Eankrupt 
% Att ex'.ent and a commiffion of bank- 



ruptcy iffue both the fame day, the 
extent (hall have the preference, 

* 33 

Whether the King is tyound by tins 
ftatute of bankrupts, 97, 98 

A perfon giving a promiflbry note 
becomes a bankrupt, and is dif- 
charged per ftat. 5. Geo. before it 
Is payable. 120 

Statutes of bankrupt do not bind the 
crown, 202 

The afllgnees of a bankrupt (againft 
whom an extent has iffued) paying 
the crown's deb.!:, and performing 
a promife made by the bankrupt to 
pay a debt of his father's to the 
crown, the extent is difcharged, 

Baron and Feme, 

The portion of a feme covert fecured 
in equity for the benefit of her and 
her ehirdren, 86 

A leafe for years fettled before mar- 
riage, afligned afterwards by Ba- 
ron and feme ihali conclude the 
feme, though no fine Be levied, 

162 

A feme covert's anfwer without a 
guardian permitted to be affiled in 
a cafe of neceflity, 167 

Hufband permitted to anwer without 
his wife, 175 

Devife of a bond to the feme to her 
fole and feparate ufe, it is as much 
her property, as if it had been 
veiled in truftees, 187 

A note for money given to the wife 
in the hufband's fife-time, whether 
the hu (band's aflers, 188 

Articles between baron and feme are 
good, though there are no truf- 
tfres parties, 205 

Trefpafs, by baron and feme, of the 
feme's inheritance, in what cafe it 
lies, ^ * 277 

Feme marries after interlocutory, 
and before final judgment, the de- 
fendant 



A TABLE of the PRtNClPAL MATTERS. 



fendant is put to his audita querela, 

Page 282, 283 

Feme covert permitted to change her 

procbein amy, 3 to 



See Pleas, &c. 



Bar, 



3" 



Beaconage* 



101 



See title Bill, 

Bidder. 

Upon what terms and tinder what 
circuroftances he may be dttcharg- 
ed of his bidding* and in what 
time the goods are to . be de- 
livered to him after condemnation, 

Compofition after licence' obtained, 
and then moved to have the fine 
rated, but refufed being oppofed 
by the bidder* 100 

A bill below the dignity of the court 
may be difmifled, as well upon mo- 
tion as by demurrer, 1 7 

A bill lies for difcovery of treafure 
trove, but the plaintiff cannot have 
relief upon it* id 

At tohat time and Under what cir- 
cumftances the defendant may 
move to difmifs the plaintiff's bill, 

2 3 
Bill to difcover affets, and praying 

relief, 29 

Bill for tolls for landing godds in the 
plaintiff's manor difmifled, as be- 
ing proper at law, 41 
An affidavit muft be annexed to a bill 
for difcovery of deeds, 46 
Bill difmifled for want qf parties* 53 
It is not regular to refer the bill for 
fcandal after theanfwer is tome in, 

53 

Bill of review when it ought to be 

brought, j6 

Bill for mefne profits brought by a 

woman who had recovered in dow- 

er, 5 ? 

Bill for cftablifliing a right to toll* 



for carts, &fr. coming into a ma* 
, nor, Page 6$ 

The impropriator muft be a party to 
a bill brought againft his Jeffee to 
eftablifh a modus, 70 

Bill for difcovery of coals got under 
the plaintiff's glebe, and relief, 
whether not proper at law, 9$; 

Bill for beaconage difiniffed, being 
proper at law, ioi 

See title agreement. 

Bill for a* portion of tithes in a neigh* 
bouring parifh, the vicar of that 
parifh muft be a party,- 1 1 $ 

A bill filed but no procefs taten out 
upon it, if a crofs bill be filed, the 
plaintiff in the original bill cannot 
Compel the defendant to anfwer 
his bill firft, 1 24 

Bill for tithes by the bifliop and fe* 
queftrator during the incapacity of 
the incumbent, difmifled for want 
of making the incumbent a party 

141 

Bilf to be relieved againft a judgment 
at law, though the matter fug* 
gefted was a proper defence at* 
Jaw, 178, PL 25 1 & 25i 

Bill to eftablifh a cuftom, the owner 
of the inheritance muft be a party, 

181 

Bill brought for a preacher's penfion, 

Sill by a* vicar againft a fequftrator, 
for a!n account of the profits dur- 
ing the vacancy, the bifhop muft 
be a party, 1 £4 

fell to eftablifh 4 right to liberties 
granted muft be fet forth a title* 

Caufe heard Without a neeef&ry par- 
ty to a bill, zoo 

Bill for a fuit of court, and fee-farm 
rent or law filver, difmifled as pro- 
per at law, 1 237 

Bill for tithes, glebe and Common, 238 

Bill to carry a vol On tar y deed into 

execution, 24* 

P Bill 
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Bill to have the benefit and enjoy- j Church Rate. 

ment of a water-courfe difroiffed, See title Hght-houfe, 



as being proper at law, Page 264 . 

Bill for wharfage and keyage, whe- » 
ther proper at Jaw, 270 

Bill for tithes will not lie for a per- 
petual curate, for he has no title, 
and is removeable at pleafure, 

*,. . * 73 

Bill for difcovery and relief, fuggeft- 

ing that the defendant brofce into 

inteftate'a room, and took away 

ninety broad pieces, fffc. difmiffed, 

the equity being denied, 287 

BUI for tithes difmiffed for want of 
parties, 291 

Bill difmiffed for want of making the 
commiffioners of excife parties, 291 

After a bill is taken pro<onfffo y the 
defendant is not permitted to an- 
fwer, 299 

Bill of interpleader mull have an 
affidavit annexed to it, or it is de- 
murrable to, 303 

Bill for an account of toll and relief 
demurred to, and the demurrer al 
lowed, 331 

Bill of Exchange, 

See note promiffory, x 243 

Bonds and Obligations. 1 

A bond taken in the name of the 
crown by the cafhier of the excife 
is good, 58 

See title devife. 

Security bond foraideputy poft-maf- 
ter for three years mail extend fur- 
ther, 275 

See title extent, 34 

Cattle. 



Pare Zt 

Church and Churchwarden* 
See tifle prphibition, 229, 247, 2S9 

Claim. 

The.defendant claiming property in 
bullion feized in a fhip to the a- 
mount of x 0,000/. not obliged to 
fwear to 7 it, 

Combination* 
See title anfwers, &c. 

Commiffion and Commiffioners. 

Commiffion to examine witneffes a 
broad, in order to make ufe of 
their depofitions at the trial, 13 

Commiffioners of rebellion, when 
they are to take fecurity, 50 

Iffues fet by commiffioners of fewers 
difcharged upon motion, 61 

Bill for an injunction to ftay pro* 



69 



CATTLE for the plough and, 
pale, or killed for the. ufe of a 
roan's own family, ihall pay no 
tithes, 3 

See title tithes, I, 90,314 

Certainty. 
<$*.* information, 254 



ceedings at law in the King's 
Bench, the court refufed to grant 
a commiffion to examine witness 
at Barhadoes y no 

See title depofitions* 

Commiffion to find debts, in what 
cafe it ihall iffue, 318 

Commiffion to fet forth lands, in 
what cafes it (hall or fhall not be 
granted, 322 

Commiffioners of Excife. 

Shall be held ftriaiy to the letter of 
flat. 6 Geo. which gives them ju* 
rifditfion to condemn forfeited 
goods, 106 

See title bill, - 291 

Commiffioners of forfeited EJlates. 

In what manner the court of exche- 
quer proceeds upon* the certificate 
of the commiffioners of forfeited 
eftates, U 



Common, 



See exemptipc,. 



I3 8 
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Compofttionfor Tithes. . 

By parol, can only be good for one 
year only, Page 2 

Cannot be determined as to part and 
continued as to the reft, 1 5 

A rector compounds with a parishi- 
oner for tithes at fo .much per an 
nam* payable at Michaelmas and 
dies before Michaelmas^ 394 

Compofition of Fine. 
Cdmpofrrion after licence obtained, 
and then it was moyed to have the 
fine rated, but opp8fed by the 
bidder, 



Condemnation in Court. , 
See title evidence and proof, 52, 

Condition* 
See title provffo, or 

Confutation. 
See prohibition, 



16b 



191 



I14 



Contempt. 
See title anfwers, &c. 
See title attachment* 



H$> fcV- 



*5M 



Contracii 
See title agreement, 

\ Corporation 
See evidence and proof, 190 

Cojts. See title Recognizance* 

At what time a tender x of tithes faves 
the defendant con's or not, 28 

Cofts for the defendant in the ex- 
chequer deduced out of a judg- 
ment, at the plaintiff's iuit againft 
him in the C. B. 29 

A decree nifi made abfojute at the day 
by the defendant's default, if he 
petitions for a rehearing, he mqft 
pay to I. cofts, 30 

The plaintiff accepting a third an- 
fwer before he receives cofts for 



ney will not be permit tea* to be 
, made inftead thereof, Page 35, 183 

An executrix (hall not pay cofts, al- 
though a greater fum is paid into 
court than the had a verdi^br at 
the trial, 44 

Upon a bill of revivor for the duty 
as well asr the cofts, an executor 
.defendant mall pay cofts ; alitcr 
when tfye revivor is only for the 
cofts to be afcertained, 45, 160 

A plaintiff adminiftrator pay* cofts 
in equity, , 63 

Cofts for not moving according to 
notice^ 86 

Cofts allowed by the flat. £ Geo. 
where there is a verdict on an in- 
formation for the defendant . 90 

Upon a bill for a difcovery only th* 
plaintiff fhall pay cofts of difmifiing 
his bill, although he has at'difed*- 
very by the anfwer, and the de- 
fendant was the occaflon of the 
bill by his falfe plea at law/ 1 24 

Two .defendants are fued for tithes, 
one makes default, the court made 
a decree againft the other, with the 
whole cofts, 1 38 

See Page 14! ; 

Cofts in what manner taxed when the 
anfwer is reported fcandalous, 164 

Where no more cofts than damages 
in trefpafs, 1 67 

iTwo infufficient anfwer9 to the ori- 
ginal, and one infufficient ajifwec 
to the anfwer to the amended bill, 
defendant ordered to pay 9 /. cofts, 

, *°3 ' 
Whether* more cofts than damages in 
trefpaf9, 207, 8 

Cofts not giv?n in -the exchequer al- 
ter an appeal to the Houfeof Lords* 

245 

Whether one protected by an envoy 
fhall give fecurity for cofts, 273. 



the fecond anfwer* does not waive ■ Bill by an infant by his protein amy i$ 

them, 34 j difmiffed for want of profecution, 

Where a foreigner plaintiff is to give if either of them die before the 

fecurity for cofts, a depofit in mo-j P 3 cofts 
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cofts are taxed, the cods are loft, 
Page 332 

One defendant, who was never ferv- 
ed with proceft, appears and an- 
fwers, b allowed his colls on a- 
mending the biH by ftriking out his 
name, 335 

Bill for thirteen forts of tithes, and 
the plaintiff proves but one fpecies 
due, and does not abridge in his 
replication, yet the court decreed 
him cods generally, 335 

Covenant* 

See title provifo. 

Council of Lateran* 
Soe title evidence and proof, Hi 

Creditor j. 
By judgment and decree, 48 

Curate, 
ire title tithes. 273 

Cujtom of London. See title Dvdor&* 
A freeman of the city devifes no 
more than his teftamentary part, 
the children (hall have their lega 
cies and fhares of his cuftomary 
part alio, 195 

Cuftom and Prefcription. 

An iflue was directed to try a cuftom 
laid in the bill, or whether there 
was any, and what cuftom, altho' 
plaintiff made no proof thereof, 43 

Tithes of houfes in Saint Saviour 9 * 
Soutbwark decreed, though they, 
are neither laid to be by cuftom 
or prefcription, 1 02 

Bill to eftablifh a cuftom for the 
owners and occupiers of lands to 
keep a bull and boar, the owner 
of the inheritance muft be a party, 

181 

Cuftomary manner of tithing alledg- 
ed in general, the defendant can- 
not be let in to prove a particular 
manner of tithing, 1 86 

Eqfler offerings demanded by cuftom, 
yet decreed due as of common 
right, 198 



Cuftom laid in a bill for tithes, that 
the occupiers are to give notice of 
fetting out tithes, or that there is 
fome fuch cuftom* is uncertain and 
bad, Page 353 

Ctffloms or Duties. 
Meal o£ wheat imported fliall not pay 
duties as wheat, per the ftat. of til- 
lage 22 Car. 281 

Damages. 
nEE title cofls, 167, 207, 208 

Day. 
Day laid in an information, where 
not material, 224 

See title pleas and pleading, 1 1 3 

Debt, of Aaion. 
Action of debt grounded upon the 
ftat. 6 Geo. accrues upon demand 
and refufal, the very exadt fum 
certified to be due muft be demand- 
ed, ' 166 
Sec title money brought into court, 

124 

Debt*. 

Debts are bound from the tefte of the 
inquifition, 200, 265 

See title commkfion and commiffion- 
ers, 

See title extent, 34, 42, 221, 225, 
265, 293, 300, 337 

Decree. 
A decree is never nifi, when the caufc 

comes on after the equity referred, 

40 
A decree creditor and a ' judgment 

creditor to be paid equally by an 
^ executor, 48 

See title evidence and proof, no, 284 
Whether a decree fhall be abfolute, 

or only nifi 9 where the bill is taken 

pro confejfo after an appearance, 219 

Deed. See title BUI. 
A deed poll executed in feoret, by 
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the fon to the father, on the fame 
morning he executed his marriage 
fettlement, fet afide'upon this cir- 
cumftance of fecrefy only, 

p 1< 33* 
Deed voluntary. See title bill, 241 
See title evidence and proof, 285 

Delivery. 
See title writs, 21, 27, 30, 74, iq6 

Demand* See title debt, aQion of. 
Demurrer. 
Bee title anfwers, pleas and demurrers, 
54, 74, 12°, 125, 141, z%\ 

. Depojif. 

Upon a contra^ for (lock the party 
can recover no more than the de- 
pofit, 132 

See title cofts, 35 

Depofithms* 

In what cafe the court refufcd to 
make an order for publication of 
old depo fit ions, 50 

Depofitions in a former cay fe between 
the fame parties, and for the fame 
matter not allowed to be read, 
where the uTue was not joined in 
the former caufe, , 91 

Depofitions fupprefled becaufe taken 
before the plaintiff's folic i tor, who 
was a commiffioner, ^89 

See title evidence, 321 

Dcoenerunt. 

See title information, 229 

See title feifure, 59 

Devtfe. 

Devife to truftees to (ell lands, and 
the money arifing to go to his 
daughter and her iiTue, and if (he 
die without iffue, then to two other 
daughters,' a fale decreed, 1 z 

Devife of (lock in trade, what it ex 
tends to. 28 

Devife of a legacy to a fon not to be 
paid 'till he is of age no deduction 



allowed to bis mother for main* 
tenance, &e r Page 13$ 

Devife of a bond to a wife to her fole 
and feparate ufe, it is her property 
in equity, as much as if it had been 
veiled in truftees, l8y 

See title cuftom of London. 

Devife of a leafehold in tail with re- 
mainders over, the whole intereft 
vefts in the firft devifee, y>x 

Devife to truftees of a freehold to bt 
/old for payment of debts, yet tjie 
perfonal cftate IhaJi be firft applied, 

302. 

St? title trvft 

Diem claufit extrmum* 
See title extent, X19 

Di/covety. 
SeetitkbWU 18, *9> 4«» 95> * 8 7 
See title cofts, t2± 

See title mortgage, 298 

Djflrefj, and Dijirefir for Rent. 

%{ a diftrefs be for any daty to the 
crown, the party diftrained cannot 
replevy, x 4 

See title extent, 4?, 43> 2 *9 

DiftAbution. 

When to beperc*pito 9 and when per 

fitrpes, 157 

See title anfwers, &c* $4 

Error to the Houfe pf Lords, when 

to be tranferibed, 69 

If a prorogation be nfvperfedeas to a 

writ of error in the Houfe of Lords, 

131 

EJtates real and Perfinal. 

Which ihali be firft applied to pay 

debts, &*. 3 0Z 

See #/* executor, &e. 260 

Sec /inlegacy. Page 32, 90, 137. 



A judgment at law is no eftoppd in 
equity, for there is no fuch thing 
as an eftoppel ia a court of «qujty, 

11 
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EJlreat. 
In what cafe it is amendable or not, 

Evidence and Proof, 
tye title probate. 

Proof of admiffion, inftitulion and 

1 indu&ion is not required in equity, 

.... 2$ 

&ee title wltneffes, 40, &c. 

See title cuftom and prefer! pt ion, 43 

An impropriator's predeceflbr's book 
admitted as evidence of a mortu- 
ary due. 46 

Whether a book of a lord of a ma- 
nor is evidence of quit rents, 46 

A bailiff's book of accounts of rents 
being paid and allowed, is evidence 
of the rents ' 46 

Information, verdicl for the defend - 

; ant; in an aftion' againft the 
informer he fhal! be permitted to 
give in evidence that there was a 
probable caufe for making the fei- 
fure, ' * ' ' ; • 49 

Whether a condemnation in court 
may be given in evidence without 
pleading fpecially, 52 

Upon an averment that the plaintin 
was ready to transfer ftock accord- 
ing to his cbhtratt, proof that a- 
hother perfon was ready to tranf 
fer is not Sufficient, 70 

See title depofitions, : '91 

A decree read in evidence, where the 
leflee, and nqt the impropriator, 
was party, ' ,100 

The method of proving whether lands 
were purchased before or fince the 
council of Lateran in i 179, H2 

The court will prefume timber to be 
above 20 years growth, unlets the 
Contrary be proved, ^ 12$ 

Upon art information for importing 

* tea, &c* from OJlend, contrary to 

the act of navigatibn, the matter 

of the Ihip not allowed to be a wit- 

nefs, ' 140 

The books of former reclors ordered 
•* to be produced, upon the trial of 



an ifTue directed, whether any va* 
riatton had been, as td fums paid 
for tithes of houtes in London, 

■ ■ ■ \ " Page 143 

Evidence admitted in' equity, that 
might have been offered before at 
law, and parol proof to explain the 
intent of a prorniflnry note, 175 

Entries by the Lord's Steward admit- 
ted to prove a modus of the vicar 
in difchargc agatnft the parion, 
, r > 180 

Copy of an agreement between the 

v abbot of Quarrer and the ifionks of 

Lyra read in evidence, the original 

. being in the Bodleian library 191 

See title cuftom and prefcription, 186 

Evidence by parol admitted of con- 
demnation of wines, where the 
defendant wis not the firft purcha- 
fer after, * 191 

The anfwer of two arbitrator^ de- 
fendants read againft a third de- 
fendant party to the award, 196 

LJpoh ah information for importing 
brandy in unfizeable cafes, the 
matter of the ihip was not al- 
lowed to be a witnefs, 205 

Whether a conftant non-payment 01' 
tithes is evidence of an exemption 
again ft a lay impropriator, ' 209 

What proof touching run goods is 
required to be given that they 
came to the defendant's hands, 22$ 

Whether noticein the matter of a> 
ihip is ne.ceffary to he proved upon 
an information for importing goods 
from Roterdam\ not being the place 
6f their growth,' ' 250 

See* title extent, 235 

The plaintiff is not obliged, upon 
motion before trial, to produce a 
note of nand, it being his evidence 
and the ground of his<a<5tion, 543 

A certificate of a receiver's recogni- 
sance to account in this court, is 
good evidence in the cafe of a bill 
brought in the chancery in Ireland, 
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on the foot of fuch recognifance* 
• Page 249 

Efidence upon the general iffue that 
the/ place 'where is an highway, 

259 

Information in debt for the duties 
of goods imported in May 1727, 
the plaintiff may give evidence of 
feveral importations at feveral 
times- " 262 

See title modlls, - 267 

Motion to infpeft hooks of the de- 
fendant's manor denied, 269 

la what cafe a defendant infixing up- 
on aii exemption muft take out 
that proof firft, 284 

A decree refufed, hecanfe not proved 
to be touching the fame Jands or 
title, ■ • • 284 

Minifters accounts in 34 bf 35 ffen. 8. 
permitted to be read,, 284 

A deed 40 years old (but not lefs) 
proves itfelf, 285 

Pi verdict refufed to be read, becaufe 
not proved to be touching the 
tithes of the fame lands, 285 

\ corporation, as truftees of a cha- 
rity, are not obliged to produce 
their books relating thereto, 290 

[Jpon a motion to read a decree and 
depofnionsjn a former cauffc, fav- 
ing juft exceptions, the court were 
divided, yet they muft be read, 
there being no juft exception, 293 

What proof is fufficient for a lay 
impropriator in a bill for tithes, 

'?9 6 

Where a general exemption is in* 
fitted on, a partial one cannot <be 
admitted in proof, ' 296 

If a caufe (lands over to add a ma- 
terial defendant, the depofitions 
taken before cannot be read againft 
him, - .31° 

A will of lands not to be proved as 
an exhibit, 310 

Depositions in the original caufe not 
permitted to be read in the crofs 
caufe, becaufe the point in iflue in 



the crofs caufe was not in iffue in 
the original caufe, P<*gcy*>\ 

Though a modus is not proved ex- 
actly as laid in the bill, yet an if- 
fue is diretfed to try it, 340 

Exceptions* 

Where exceptions filed only to con- 
tinue an injandion are over-ruled, 
the injunction is diffolved df courfe 
without motion, « • 3° 

Exceptions are over- ruled when th* 
court are equally divided, 47 

Exceptions to the matter's report, 
none can be gone into that were 
not objected to before the matter, 

.93 

Exception allowed for not fetting * 

forth quantities and values of tithes 
particularly, 108 

See title notice, ' 1 16 

Upon exceptions allowed, the plain- 
tiff had an order to amend his bill 
without cofts, the defendant, with- 
out waiting for the amendment, 
put in a fecond anfwer, the plain- 
tiff may turn the whole amend- 
ment into exceptions, 168 

If exceptions are allowed, the plain- 
tiff has a right, to amend his bill 
of courfe without cofts, 169. 

The court will not give leave to 
add or amend an exception* 246 

Exceptions cannot be taken to an 

infant's anfwer, becaufe he is not 

concluded by it, but may amend 

it when he comes of age, . 333 

Exchequer. 

Officers of the revenue ought to be 
fued in the exchequer" for what 
they do in the execution of their 

. office, ' 34 

And the court will remove an action 
in the common pleas againft an 
officer for the feifure of a fhip, al- 
though no information for the 
{hip be yet filed here, 34' 

When the court is equally divided, 
exception! are over-ruled, 47 

See 
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See title infant, Page 53 

How far this court exercifes vi fit ato- 
nal power, 215, 216 

Whether this court has junfdi&inn 
of the revenues in Scotland, 280 

On a motion to read a decree and 
depofitlons in a former caufe, fav- 
ing juft exceptions, the court are 
divided, yet they fhall be read, 
there being no juft exceptions, 293 

The court refufed to remove an acli- 
on againft an officer for feifing a 
foreign cable, becaufe it appeared 
he had feifed' another which was 
not foreign, . 306 

jj\&ion of trover againft an officer re- 
moved from the common pleas, 
though the plaintiff had put into 
his declaration goods that. Were 
not feifed by the officer, 309 

Execution* 

See titk writs, ^ 27 1 

See title extent throughout. 

Executor and jfdmin/jirator. 

There can be no decree againft an 
executor de Jon tort, without fet- 
t ing up, an adminiftrator, 36 

fee htk cofts, and 44, 45, 63, 1 60 

Creditors by judgment at law, and 
creditors by decree in equity fhall 
be paid equally by an executor 
without any preference, 48 

Whether an agreement by a teftator 
toaffign a Jeafe (hall be carried in- 
to execution againft his executor, 

55 
In what cafe the reftduum fhall go to 

the next of kin, and not to the ex- 
ecutor, 112 

Real eftate charged with debts, &V. 
yet the perfpnar refidue (feemingly 
given to the executrix) fhall be 
applied in cafe of the real eftate, 

2(5q 
Exemption. 

Exemption from tithes, how to be 
laid, t 26 

Exemption of land from tithes, as be- 



longing to one of the greater mo- 
nafteries, how to -be laid, and in- 
filled upon in the defendants an- 
fwer, Page 37,58 

Exemption from tithes, where it is 
good, 66 

Exemption of lands from tithes as 
being parcel of a monaftery of the 
Cifiertian order, 122 

Exemption from tithes extends to 
common appurtenant, a9 well as 
to the eftate to whjch it belongs, 

Wood ground grubbed up is not 
barren ground within the ftatute 
Ed. 6- fo not exempt from tithes 
for feven year$ f 159 

Whether a conftant nonpayment ot 
tithes is eVidence of an exemption 
againft a lay impropriator, 209 

Exemption from tithes, as being par- 
cel of the pofTeifions of the priors 
of Saint John of JerufaktQ, 214 

Where a general exemption is infilled 
on, a partial ope as to one fpecies 
pf tithes cannot be admitted, 296 

Extept. 

An extent comes to the fherifPs hands 
before the return of sl, fieri facias, 
and before the gopds levied there- 
upon were fold ? S 

An immediate extent, in what cafe 
to be iffued, 24 

An extent and a cpmmifiion of bank- 
ruptcy iffue the fame day, the ex- 
tent (hall haye the preference, 33 

Whether an extent does not reach 
bonds not forfeited, 54 

An extent binds from the tefle, 39 

Upon an extent in aid, debts with- 
out fpecialty cannot be found 
without motion in court, 42 

An extent comes after a diftrefs for 
rent, but before a fale pf the goods, 

42» 43 

Up6n an extent long dormant no 

procefs, fhall iffue without motion 

in 
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in court, Page 42 

The tefle of an extent amented, 83 
A new extent and inquifition order- 
ed to be ingrafted from the minite 
taken by the fheriff, and figned by 
the jury, the original extent, tfc. 
being loft, J 

See title outlawry, 1 05 

Wherever an extent may iffue againit 
a man in his lifetime, a diem dau- 
Jit 9 Gfr. may iffae againft his eftate 
after his death, j 19 

In what cafe an immediate extent 
fhall ifTue, 127 

An immediate extent in aid for the 
under treafurer of the board of 
ordinance, j 34 

An extent cannot be antidated, 1 64 

Statutes of bankrupt do not bind the 
crown, neither in the cafe of an 
extent, or extent in aid, 202 

Extent in aid fet afide, the crown 
debt being paid, 331 

Extent in aid of a debtor to the crown 
ihall not iffae, but for a debt ori- 
ginally due to him, 225 

Upon taking an inquifition upon an 
extent, a ftranger has a right to 
prove his property in goods, 233 

Debts are not bound by the tefle of 
an extent, but from the caption 
of the inquifition, ^65 

Extent, and then the landlord dii- 
trains for rent ; quere, whether he 
ihall have the benefit of the flat 
8 Anne^ 269 

Extent to find debts," a great number 
of fmall debts are found, a recei 
ver is therefore appointed to fave 
the ex-pence of a great number of 
extents, 293 

Extent in aid, in what cafe it fhall 
not go againft a merchant indebt- 
ed to a fub-colkclor of the cuf- 
toms, ^ 300 

Extent againft a ppftmafter who is a 
bankrupt difcharged upon the af- 
fignees paying the crown's debt, 

337' 



See title pleas and pleading, 

E&iflgvijbmtnt, See Merger. 
FaSor. 



OEE title information 



224 



Fee-farm Rente. 

If a receipt for rent be brought ready 
drawn to the receiver, and the 
rent tendered, he is obliged to fign 
it gratis, 343 

See title bill, 337 

Fine to the King, 

Upon an indictment for an affault, 
fatisfaclion on record acknowledg- 
ed by the Attorney General, 40 

Fines when and in what manner to 
berated, 116 

See title bidder. 100 

Fines pro licentia concordandi, orpofl 
fines. 

In the dutchy of Laneafter, who ihall 
have the poft fines, 132 

Forfeiture* 
See title divorce, 1 6 

Forgery. 
See note, ZA3 

Garden Ground. 

ALL the garden ground in Bnf* 
land (hall pay tithes for differ- 
ent crops r »a 

Highway. 
QE% title evidence and proof, 259 

Horfes. , 

Saddle horfes (hall pay no tithes, 3 

Houfts. 
See title cuftom and prefcription, 1 02 

Importation. 

T fhall be deemed an importation, 
when a (hip is within the limits of 
the port, 79 

Impropriation 



1 
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Impropriation and Impropriator. \ See title evidence and proof, Page 140 
$Vhether there is any difference he»J 303,230, 262 



tween a Jay impropriator and a 

fpiritual parfon, as. to fetting put 

tit'e to tithes, Page 129 

See title bijl,- */0 

St* title evidence and proof, 46, 1 10, 

209, 39.6 

Induction, gee admiJfon % &c. 

Infant* 

The metboij in the court of exche- 



Ioformation upon a hew itatute mult 
fet forth every thing requifue to 
bring the offence within that Jaw, 

See title anfwers, &c. 192 

Whether an information ought not 
to be entered into tjie information 
book as veil as filed, before a ca- 
pias ought to iflue upon it, . 209 



quer, where, an infant is taaflign; 'Information for importing cocoa nuts 
r . _ ... _ _ ^ from Holland^ what is deemed a 

fraudulent manufacturing, 212. 

Whether the Attorney General caii 

withdraw a juror in an information 

~qui tarn, - 22Q 

Information by way of devenerunt for 

the treble value upon flat. 8, jinn* % 

223 



purfuant to the flat 7 Ann* y 52 
An infant is not concluded by his 
anfwer, but may amend it when 
he comes of age ; and therefore 
exceptions cannpt be tafcen to an 
intent's anfwer, 35$ 

See title legacy, 249 ( 

Information apd Informer* 



Two informations exhibited the fame Upon an information in debt for 



day, being for the fame matter, 
are fet afide. ,9 

Information of feifure, the fleps 
therein, and what delay (hall be 
a ground for a writ of delivery, 

3° 
Information for importing brandies, 

the duty being unpaid, how to be 

laid, ! 42 

Information for importing brandies, 

in unfizable calks, ' '44 

Information amended, 1 49 

The informer dies pending the in 

formation, ' • 56 

Several feifures by feveral perfons, 

not in all amounting to 100/. may 

1 be put' into one information, 63 

A fecond information granted upon 

one and the. fame feifure^ 72 

Information for importing brandy in 

a collier, upon the flat. 5 Geo. how 

to be laid, ' " " " , 78, 119 

Verdift upon an information for. the 

defendant, he fliaii have cofls. by 
- the ftat. 6 Geo. 90 

Pleading double to an information 

of riebt, - ^ 96 

Two informations upon one feifure 

of tea, 9^ 



non-payment of duties, the day 
{aid is not material, and every 
perfon to whom the goods ^come 
may be charged for the duties, 

224 

The like information for duties on 
frencb wfties, the crown cannot 
pnake election to have a forfeiture 
after feizure by the officer, 225 

Information for afUfting in unfhip- 
ping of wines, upon the ftat. 8 
\Anna, whether only thofe actually 
prefent are guilty, 227,247,277 

Information for importing goods 
from Rotterdam,, not being the 
place of their growth, whether no- 
tice in the matter is neceiTary to 

: be proved, ' 230 

Information on the acl: of navigation 
for importing tea from Oflend, 
what fhall be faid to be a run- 
ning of goods, 236. 

Information on the ftat. \ 2 Car. 2. 
for carrying wool on board in or- 
der for exportation, may be laid 
in any county,, 236, 237 

Information for unfhipping tea, the 

duties 
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duties unpaid, herla exotica without 
an anglice means tea r Page 254 
Information for not making a true 
report muft be laid to be where the 
importation actually was, 261 

\Injun8iatt. 

Injunction was moved for, becaufe 

: the defendant demurred only 
without pleading or anfwering, 
but refufed, ' ' II 

To the bifhop of Ely's court, 27 

When the exceptions are overruled, 
the injunction is diffolved of courfe 
without motion, 30 

Affidavit read, verifying the bill to 
get an injunction^ 35 

Injunction to put tjie crown in poi- 
' feuioh, 7 1 

Injunction to flay execution on a 

' judgment on a bond for 1050/. 
given upon a S. .S. contract for 
300/. ' . ' 7$ 

Upon what circum (lances a court of 
equity will grant an injunction up- 

r on a contract relating to S, S. 
ftock, '* \ 84 

An injuntfinn to quiet the plaintiff in 
his pofFefllon, may be moved for 
before the fervice of aCfutyana to 
anfwer, " *'" j 10 

Exceptions mufl be filed, and notice 

1 thereof given two days before you 
can^move for injunction for want 
of an anfwer, Ti6 

Injunction perpetual decreed, after 
three nonfuits, and two verdicts 

in ejectment and two bills in equity, 

: .... _ .. . ^ 

Injunction to the fpiritual court to 
itay libel for tithes, when a modus 
is iought to be eitablifhed here, 

176 

Liberty given to defendant to pro- 
ceed at law notwithstanding in- 
junction, 182 

Injunction may be continued, if the 
anfwer be not figned by the de- 
fendant, 251 

Injunction granted on an information 



by the Attorney General at the, 
relation 0"f the Mayor of Liver- 
pool, to enjoin defendants from 
mifapplying money received for 
the benefit of the corporation, 
Page 2$%, 259 
Injunction refufed to put the plaintiff* 
, in pofleflion under a leafe from the 
crown of defendant's lands who was 
outlawed, 26 1 

Injunction on an attachment extend- 
ed to ftay the defendant's receiving 
S. S. annuities according to the 
prayer in the bill, 289 

Inftitution* See Admiffion* 

Iniercrtjl. 

See title recognizance, 4, 5 

Intereft exceeding the penalty of a 

' bond decreed, 23 

The difference as to intereft, when 

a mortgage is afiigned with, or 

without the privity of the irtort- 

gagor, 4 - - ' , ; 4I 

|n what cafes a jury may give inte- 
reft upon a writ of enquiry of da- * 
mages, " ' 119 

See title legacy, 24© 

Inquijition. 
See title extent, * z$$ 

Interpleader* 
See titk bill, k 303 

Joinder in sfdion. 
See title baron and feme, 277 

Jointcnants. 
The truft of a term in joint enancy 
ft all go to the furviving cefiuy que 
trujl, 54Z 

JJfues. 
MTues fet by commiffioners of fewers 
difcharged upon motion, 61 

IJJitc direcled. 

See title cultqm and prefer! ption, , 43 

Iffue directed to try whether tithes of 

J. are ufually paid to the vicar ofM. 

o r 
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or re&or of W % and the jury find to 
neither % Page 87 

Iffoe to try whether beech be */- 
teemed timber in the county of Bed- 
ford, i6z 

Iflue directed to try a modus, though 
the fame is not exactly proved as 
laid in the bill, 340 

IJfue joined. 
See tkle depofitions, £1 

Judgment* 

A judgment at law is ho eftoppel in 
equity, 1 1 

A judgment at law and a decree in 
equity for debt, feern to be upon 
an equal foot, 48 

Judgment interlocutory does not 
merge notes of hand, ^199 

, Whether the court will ftay the en- 
tering judgment upon an informa- 
tion upon a fuggellion that the wit- 
nefles were perjured at the trial, 

Juriflidion. 

The jurifdiclion of juftices of peace 

as to carts and horfes, upon the 

' ftat. 8 Geo. r$i 

Whether the court of exchequer has 

jurifdiclion as to the revenues in 

Scotland, 280 

See title comroiffioners of excite, jq6 

Juror. 
y^hether the Attorney General can 
withdraw a' juror in an informati- 
on qui tam % 2^3 

Juftices of Peace* 
See title jurifdiclion, 139 

JujTtficationS 
See title pleas and pleadings, 114 

The King* 
^xtHETHER he is bound by fta- 
VV lute °^ bankrupts, 98, 202 
See title bonds and obligations, 

Lancafler t Dutchy of. 
QEE tUk fines or poft fines, 13*2 



Leafe and Leafeh&ld loterejt. 
See title baron and feme, Page 162 
See title devife, 301 

Legaey. 
Where there are fpecific and money 
legacies, the latter ought firft to be 
applied towards payment of debts, 

3 2 
Specific legacy of jewels, when ap- 
plied to p-iy debts in eafe of the 
real'eftate, 90 . 

Legacy to a fon not to be paid till 
he is of age, no deduction fhall be 
allowed his mother for maintain- 
ance and putting him out appren- 
tice, 136 
Where provifion is made by a tefta- 
tor to pay a deht out of his real 
eftate a term for years, or his per- 
fonal eftate, fhall not be applied 
for that purpofe fo as to fink the le* 
gacies, 137 
See title euftom of London, 195 
payment of a legacy to an infant is 
good payment, and from what time 
jt fjiall carry intereft. 240 

Light -houfe. 
Whether it is chargeable to the 
church rate, 82 

Limitation^ Statute of 
See title, anfwers, lie. 60, 213, 217 

Maijntainance. 
gEE title legacy and devife, 1 36 

Marriage. 
See title prohibition, 145 

Meal of Wheat, 
See title cuftoms or duties, 281 

Merger. 

See title judgment, 1 99 

Modus* 
If a modus be pleaded in the fpiri- 
tual court, and they refufe that 
plea, a prohibition fhall go, 8 

When 
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When a mo,dus is too rank, the de- 
fendant is decreed to account for 
tithes in kind, Page 10 

A modus of i s. in the pound for pas- 
ture, according to the value of the 
land is void, as being too rank, 
20, 174 

A modus for tithe milk, 40 

Several modus 's allowed to be good, 
wi«, for cow and calf, cyder, apples, 
fire-wood, fruit, herbs, roots, &c. 

57 

Although a modus be pleaded, vet 

quantities and values of the tithes 

muft be fet forth, 60 

The impropriator muft be a party to 

the bill againft his leflee to eftab- 

lifh a modus, 70 

Modus's which good, and which too 

rank, 78, 79 

Diftributive modus's are bad, 80 

Several modus's difal lowed, no time 

being ailedged when they were 

payable, 105 

Modus for hay and all fmall tithes, 

Modus of work done by carrying a 
cart load of turf for the parfon's 
houfe, in lieu of tithe hemp, flax 
and hay di fall owed, 126 

Modus of 4 j. at Eafier payable in 
lieu of tithe hay or a farm, difal- 
lowed, 1 29 

Modus i d. at Eafier for hay, and oi 
26 /. 8 </. for hay and fmall tithes, 
allowed to be good, . 161 

Modus of 8 </. for a cow and 4 d. for 
an heifer, in lieu of milk and 
calves, good, 171 

Modus of 3 x. 4 d. for a fcore oi 
fheep (horn out of the parilh ad- 
judged void, for the uncertainty 
of the time of payment, 171, 172, 

173 

Modus when a bill is brought to el- 
tablifii it here, this court will en- 
join the fpiritual court, .176 

See title evidence and proof, 1 80 

Modus of 4</. per fcore of (beep, 



payable on or about the 25 th of 

April, is uncertain as to the time. 

Page 198 

See tttle anfwers, &fr. 221 

Modus of 3 j. j\J. for tithe of five 
clofes, upon, an jfljie directed it 
appearedjn evidence ijt extended to 
feven clofes ; quaere whether the 
modus be fupported by the evi- 
dence,. 267 

Modus of nine cart loads of logwood, 
a hoglhead of cyder 2 d. per acre* 
good, 279 

Modus of 4 d, 10 s. per annum for a 
farm of 30'/. per annum, is too 
rank, . 301 

An half-penny for each calf, good, 

Smoak penny for fire* wood, good, 

3°.7 

An half-penny for each fheep dying 
good, 367 

4 d. per month for the tithe wocl of 
every 100 Iheep good, 307 

Modus as to lambs, ^ 308 

Modus as to chickens, ducks and 
eggs, ^ ^ 308 

Modus of 4*/. for tithe milk payable 
at Eafter y good; if the day of 
payment of a modus be omitted in 
an anfwer, it may be fupplied by- 
evidence ; al\tlr t> if the day be o- 
mitted in a bill toeftablifti a modus, 

32$ 

Modus of ' 6 s. 6d. for one calf, if 
ten ; and not iaid, " and no lefs 
in proportion, if under ten," bad, 

329 

Modus not proved exactly as laid in 
the bill,^ yet an iffue was directed 
to try it, 340 

Money brought into Coutt, 

In debt for a fine iet in the court of 
the lord of the manor, you cannot 
bring money into court, as may be 
done in debt for rent, and cove* 
nant, &c. 124 

Vkmey paid into court, verdicl for 

the 
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the defendant, the plaintiff being 

a paufer (hall have it paid to him ; 

abler, if he had not beeq pauper, 

Page 287 

Mortgage, Mortgagor, and Mortgagee. 

Mortgage affigned with, or without 
the privity of the mortgagor, the 
difference as to intereft, 41 

Poffeflion for 34 years is good again It 
a redemption, on a demurrer to 
the bill, 54 

Mortgage of a term, whether me fhalJ 
be permitted td plead to an inqui 
firion taken on an outlawry againft 
the mortgagor, after • the term 
fold by the (^eriff, 104, 105 

The mortgagor, and riot the mort 
gagee, (hall prefent to the church 
becoming vacant, 130 

Bill to redeem a mortgage of 37 years 
(landing, 288 

Mortgagee gets a fettlemcnt into his 
hands by indirect means,.. yet fhall 
not be obliged to deliver it up, 298 
Mortgage by a popifh heir mayxbe 
redeemed by the next proteftant 



62 
no 

*43 
45 



kin, -* 346 

Mtrluary. 
See title evidence and proof, 46 

Motion in Court. 
See title extent, 42, 

See title injunction, 30, 

See title note, 

See title writs, 
f 
"Not?, and Promiffory Note. 

A NOTE given upon a South- Sea 
contract is a composition with- 
in the flat. 7 Geo. as well as a1>ond, 

108 

Plaintiff is not obliged to produce a 

note of hand before trial upon 

motion and a fuggeftion that it is 

fprged, becaufe it is his evidence, 

i43 
See title ban kr upt, 1 20 

See title baron and feme, v 188 

V title evidence and proof, 175 



See title judgment, Page i§g 

Notice. 

A reverfioner ftands by and fees the 

leflees of the tenant for life, (who 

apprehend the leifor had power to 

make fuch leafe) lay out great fums 

in improvements without giving 

therri notice; their term fhall be 

fupported in a court of equity, 53 

Notice of exceptioiis being Bled muit 

be given two days before you can 

have an injunction for want of sin 

infwer, i 16 

&*////* bail, 143 

See title cofts, 86 

•See title cuftdm and prefcrijftion, 333 

See title information, 230 

See title toll, .114 

Oath. 

APerfon claiming bullion feifed in 
a (hip is not obliged to make 
oath that it is his property, 
The value of tithe* are to be 



21 

afcer- 

tained by the plaintiff's oath, in 

what cafe, 26 

Offerings. 
See title cuflom and prefcription, 19S 

Office found. 
An inquilkton upon an extent on an 
outlawry is not an office of entit- 
ling, but of instruction only, 103 

Outlawry. 

The landlord^ whether he fhall not 
be relieved where goods are feifed 
upon an outlawry, he having dif- 
trained them for rent three dajs 
before, $ 

To whom the money levied upon an 
outlawry is payable, 3S 

Outlawed perfon dies, the King's, ti- 
tle is at an end, 102, 103 

If a venditioni exponas ought to iifue 
to fell a term found upon an in- 
<juilition on an outlawry, or on y 
on an extent a^i judgment. 105 

Uocu 
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tJpon giving fecurity, money levied 
by the fheriff upon an outlawry 
may be paid to the pleader, Page. 1 23 

Landlord relieved as to a year's rent, 
where his tenant's goods are taken 
on a capias utlagatum 9 _ 1 94 

Outlawed perfon is found pofTeffed ol 
a term, but he dies before it is fold 
by a venditioni exponas, the widow 
is let in to plead this matter againft 
a purchafer^ 220 

See title injun&ioo* , 26 1 

Pardon* 
REE title recognizance, 88 

Partners* 

In merchandifmg each of them, is li- 
able to pay, the whole duty to the 
King, 97, 223 

Service of ^fubpxna upon one part- 
ner here deemed good fervicc upon 
his partner in France, 107 

Partus neceffary. 
See title bill, $3, 115, 141, i#i, 192, 
.200, 291 

Pauper. 
See title money brought into court, 

287 

Penfion. 
See title bill, 183 

Pleas in Equity, 
See title anfwers, pleas and demur- 
rers. 

Pleas and Pleading. 

See title information, 96 

Non affumpjtt infra fex annos pleaded 
after money brought into court, 
butfet afide, 100 

Plea of mifnomer in the plaintiff's. 
chriltian name fet afide as a lham 
plea, 101 

Plea to an inquifilion upon an extent 
on an Outlawry, that the party 
outlawed is dead, without fetting 
forth title allowed to be well enough 
for the ler- tenant, 102 



(See title outlawry, Page 29*3 

If a mortgagee of a term fhall be 
permitted to plead to an inquifiticn 
taken on an outlawry after the 
term fold upon a venditioni exponas , 

Whether Sunday is one of the days a. 
defendanc has to plead in, J13 

Plea of privilege of an attorney of 
the King's Bench admitted after 
an appearance, and bail put in, 

In a plea of judication for toil to a. 
trefpafc, defendant need notjd- 
ledge he gave notice how much the 
toll was, 1 14 

Statute merchant pleaded, to an m- 
quifition taken on an outlawry, as 
prior to the outlawry, 1 23 

Ancient dtmejne is not pleadable, where 
damages only are to be recovered, 
and the action is contra pacem or vi 
fcf armis, though the title may come 
inqueftion, 133 

Solvit ad diem and plene adminijlravlt to 
a bond , 1 8 r 

See title outlawry, ' 220 

One in executi6n in the Fleet upon ;i 
judgment on an information for 
being concerned in unfhipping 
goods, &c. is no bar (or fatisfacti- 
on to the crown) to an informati- 
on againft another perfon for being 
concerned in the very fame thing, 

3 11 
Plea to an extent, &c. where it mud 

conclude with an averment* and 

not to the country, 331 

See title evidence and proof, 52 

Pipfi Heir. 
If he can make a mortgage to defeat 

the next protethint kin, 346 
• Portion. 

See title baron and feme, 86 

Pajl majler. 
See title bonds, b"V. 



Poundage. 



See fheriff, 



275 



30J 
Power* 
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Power. 
Power collateral or pcrfonal, whether 
it can be executed for the benefit of 
the crown after attainder of high 
treaibn, Page 92 

Prefcription. 
See title cuftom and prefcription. 

Prefentation* 
Sec title mortgage, tsV. 130 

Privilege. 

Writ of privilege allowed to the fo- 
reign appofer's deputy, 24 

Plea of privilege of an attorney of the 
King's Bench admitted after an 
appearance and bail put in, 113 

Writ of privilege granted to the de- 
puty of the ufher of the cuftoms, 
but denied to the chief accountant 
to the coramiffioners for victualling 
the navy, , 255 

Officers of the revenue ought to be 
fued in the court of exchequer for 
what they do in the execution of 
their offices 34 

See title exchequer, 306, 309 

Probate. 

In what cafe a probate of a will of 
lands may or may not be read in 
evidence, 6 

Procefs, and Service thereof, 
Procefs of venire facia* left at the de- 
fendant's houie is good fervice, 
though he is beyond fea, 67 

The King may proceed either by fci- 
re facias, or by extent, or by both, 

74 
After a eepi corpus returned upon an 
attachment, it a meffenger be 
grantable, 82 

Service of a fulpana upon one part- 
ner here deemed good fervice upon 
his^ partner in France, 107 

A letter to a peer by the Lord Chief 
Baron is not fuch procefs as fubjelts 
the defendant to a contempt, but 
it gives priority of fuit to the plain- 
tiff, 124 



Proceedings not flayed on a fuggek 
tidn that the information was 
brought without the confent of one 
of the relators, Page 258 

See title cods, 535 

Prochein Jfmj. 
See title baron and feme, 3*0 

See title cods, 332 

Prohibition. 

In what cafe it fhall go to the fpiritual 
court in the cafe of a modus, S 

Prohibition to the court of admiralty 
upon feifmg a (hip by virtue of a 
warrant, according to the courfe 
of their court, - 9 

At what time it is, or is not too late 
to come for a prohibition, 17 

Prohibition to the admiralty court 
denied, where there was a libel for 
mariner's wages after feifure of 
the fhip, 1 21 

Marriage with the firft wife's mother's 
filter is prohibited, as within the 
levitkal decrees, and a confutation 
was awarded, 145 

Prohibition granted to (lay proceed- 
ings in the fpiritual court for proc- 
tor's fees, 170 

The ordinary cannot .punifh for a 
(ing)e trefpafs upon the body of 
the church, if it does not hinder 
divine fervice, * 229 

A prohibition to the fpiritual court 
(hall go for a churchwarden libel- 
led there touching his accounts, 
after they have been allowed at a 
veftry, 247, 289 

Prohibition to the admiralty refilled, 

Prohibition to the fpiritual court for 
words refufed after fentence, 3 1 2 

Prorogation. 
See title error* 64, 131 

ProtccJion 4 
See tklc cofts, 272 

Provifo. 
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, Ptovifo. 

Provifo that if the leffee tiiali commit 

waftc, then the leafe {hall deter- 

mine and ceafe* whether this is a 

covenant or a condition! Page 1 1 4 

Publication. 
After publication patted, and the de- 
pofitions are delivered out to be 
copied* publication can never be 
enlarged, or further wicncfles ex- 
amined, 330 
See title depofitions* 50 
See title withefles, 46 

Quietus* 

THE benefit and effect of a quU 
etus* 31^ 

Rebellion, CommtJJxon of. 
Cj££ title commi&on and commiffi- 
oners* 50 

Recognisance. 

The perfons who are fecurity (hall 

pay neither cods nor intereft on a 

recognifance forfeited, which was 

given upon a plea to an extent, 4, 

Recognizance difcharged where the 
offence is pardoned, 6 8 

Recovery Common* 
tiee title tittft, 204 

Rehearing. 

A rehearing mud be applied for with- 
in fix months after pronouncing 
the decree, 309 

See title cofts, 30 

Relief. 
See title Wily 18, 29, 9$, 287, 331 
See title mortgage, 298 

Ripkviri. 

If a diftreft be for any duty to the 
crown, the party diftrained cannot 
replevy, * 14 

Rejiduiinj. 

Of perfonal eUatc, in what *afe it 

ftall go to the next of kin and be 



diftributedj and not to the exScu* 
tor, Pagetii 

Kefidue of perfonal eftate, in what* 
cafe it (hall go in eafe of the real* 
though the fame be charged ex* 
prefsly with the debts, legacies, 
&fr. 260, 261 

Review j Bill of* 
$ce title bill, $6 

Revivor ', Bill of 
See title Cofts, 45, 1 6b 

Running of Geeds\ 

See title information j 236 

SatUfaSibrii 
QEE title pleas, 311 

SotisfaSion dn Recbrdi 
See title fine to the King,' 46 

Scandal and impertinence. 
In what manner cofts arc taxed when 
the anfwer is reported fcandalous* 

164 

When the anfwer is ify it is too late 

to refer the bill for impertinence* 

but never too late to refer for fcan- 

dal, 3<>4 

See title bill, 53 



Scire facial. 
Plea* to 4 jcire facias upon H bond 
for the exportation of goods, ^ 37 
When a fcire facias, and not dn im- 
mediate extent, ought to go, 1 27, 

128 

Scotland. 
See title Exchequer, court 64} 28* 

Security. 
See title recognizance, m 4r $ 

The courfe of the court in taxing fe- 
curity upon traveling an inquifiti- 
on is to the value of two year* 
profits of the lands, 2$ 

Where a foreigner plaintiff if to give 
fecurity for cpfts, at depofit in mc~ 
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ney will not .be permitted to be 
. made inftead thereof, ' * Page 35 
Vpott giving fecurity, money levied 

Jliefheriffupohan outlawry may 
. be paid, to the perfon who pleads 

%o the inquifition taken up6n the 

outlawry, , 

10 what cafe the defendant being a 

foreigner (hall, or not, give fecu- 
. nty to abide the event of the fuit, 

Whether one protefled {Hall giveVe- 
curity for cofts, , 2y2 

Security bond for three years fhaiJ 
extend farther, 2 j* 

Seifure. 
Refeifure of run goods, when it is 
.allowed -5 

There is a difference between a fei- 
fure and a devenerunt, 50 

Several feifures by feveral perfons, 
not in all amounting to 100/. may 
be put into one information, 63 
Seifure^ before two juitices by, the 
.ftat. 6G>*. j 30 

See title evidence and proof, . 49 
See title information, 30, 72, 96 

See title prohibition, 
See title trover, 



Sheriff. 
Whether the fherifFfliall detain his 
poundage upon a levari, Page ^ 

Slander. 
See title prohibition, 312 

Statute. See Limitations. 

Commiffioners of excife ftafl be held 

ftritfly to the letter of theitat.6&<?. 

, which gives them jurifdiaion, and 

breaks in upon the ancient jurifdic- 

tion of this court, 106 

Statute Merchant. 
See title pleas and pleading, 123 

Stoek in Trade. 
See title devife, %% 



9> '21 
6j, 80 



Sequejration, and SequeJIratorj, 
A fequeftration muft be returned be- 
fore it can be moved to difcharge 
9 upon the death of the' party, as 
to lands, , x 

No new fequeftration can be granted 
before the firft is returned, 62 

Writofaffiftance granted to fequef- 
trators, they have been oppofed, 

See title Wl 9 - , 4I> ig2 

b^queftrators cannot fell or remove 

defendant's goods in the cafe of a 

contempt, for want of an anfwer, 

Sewen. 
fen title commilfion and comn>iffion- 
*i> : " ' ' 61 



Super. 

A fuper cannot be* taken off <w and 
let upon another, but procefs map 
i/Tue againft fome of the commiffi- 
oners of the land-tax only, who 
iignedthe deficient duplicates, 117 

Suferfedeas. 
See title error, 64 

At what time, and for what reafon it 
fhalliffue.to difcharge a prifoner 
upon a judgment, 128 

Whether a prdrogafron be a fuper 'fe- 
deas to a writ of error in the houfe 
of Lords. 13 1 



gEE title devife, 



Tail. 



soi 



Tender. 

At what time a tender of tithes faves 
the defendant's cofts, 28 

Tender of payment of tithes admit- 
ted after the anfwer, - 47 

\ Timber. 

See' title evidence and proof, 126 

Tithes. 

ride title modus throughout. 
Tithe herbage, or for agiftment, in 

what 
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what proportion it (hall be paid for 
unprofitable cattle, Page i 

A comjpofUion by parol for tithe* can 
only be good for one year, 2 

Tithe herbage, or agiftment tithe, 
by whom it lhall be paid, . . 3 

Saddle hbrfes (hall pay no tithes, 3 

A vicar need not fet forth how he is 
entitled to tithe herbage and fmall 
tithes, 7 

Tithes of garden ground, .10 

Titnes in kind are decreed to be ac- 
counted for, when, a modus is too 
rank, 10 

Tithes of after-moath fhall be paid 
but not of after^pafture, 1 o 

Turnips, Tithe thereof, how often to 
be paid, 10 

See title compofition for tithes, 1 5 

Tithes of peas and beans fet and 
planted in rows, are fmall tithes, 1 9 

Of hops, hop poles, and milk, 20 

The value of the tithes -to be afcer- 
tained by the plaintiff's oath, in 
whatjcafe, 26 

Exemption from tithes, how to be 
laid, ' '. 26 

At what timea tender of tithes fav.es 
- the defendant cofts, 28 

Exemption of land from tithes, as 
belonging to one of the greater 
monasteries, how to be laid, 37 

Bill for the tithes of fifh, how to be 
Jaid, _, 43 

A tender of tithes permitted to be 
made, after the anfwer, 47 

Tithes of wood, whether due of com- 
mon right, 6t, 62 

Where an exemption from tithes is 
good, ; 66 

See title vicar, 72 

Whether tithes be payable of an anci 
ent mill, and manner of tithing 
milk, 73 

Iflue directed to try whether tithes of 
J. are ufually paid to the vicar, of 
M. or the retfor of IV. and the ju- 
ry find to neither, 87 

Tithe Wool of lambs fhall be paid, 



and tithe for agiftment of yearlings, 
Page 9a 

Timber-tree above 20 years growth' 
are titheable, if cut and corded for 
fuel afiter non y . . , ..98 

Tithe decreed to be paid for houfss in 
St. Saviours Sonthwark^ it beipg 
the, only provifion made for tJfcie 
minifter, 102 

Tthe of houfesin London cuftomary 
payments fet up againft it, ; io6 

Quantities and values of tithes imjft 
be fet forth particularly in the an- 

' fwer, , 1.08 

See title evidence and proof, 1 \o 

Title mult be fhewn in a bill for tithes 
where it is a lay impropriation, 

Bill for a portion of tithes in a neigh- 
bouring p.arilh, the vicar of that 
parilh muft t>e a party, 1 15 

Lands of the Ctftertian order only dif- 
charged from tithes quamdiu in pre~ 
pri'ts rnGti{bus i \%% 

See title impropriation, £^r. . 129 

Bill for the tit^he of wood de ojfartis 
in tfye foreft of Dean, and what 
the word /iffart means, . 128, $x-z 

The ufual lime for tithing lambs is 
when they can live without the 
dam, 133 

See title cofts, 138 

Exemption from tithes extends to a 
right, of common, as well as to the 
eftate to which it is appurtenant, 

Tithing of lambs, the q.ueftion was 
whether fraud or not in the courfe 
of defendant's management, . 139 

See title bill, ^ 141 

Bill by a vi.caj of tithe herbage and 
furze, 144 

Wood- ground* grubbed up pays tithes 
and is not exempt by the ftatute 
Ed. 6 159 

Tithes of peas and beans fhall be paid 

to the impropriator, if the vicar 

doth not fhew an endowment or 

ufage to the contrary. 169 

Qj* Eajltr ' 
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$afler offerings are due of common 
right, ' Page 173, *9 8 

See title injunction, 176 

Tithes of mill, head-lands, and cher- 
ries, 183 

See title cuftom and prefcription, 1 86 

A portion of tithe is diftinci from 
tithes annexed to a reclory, 1 89 

Bill for tithes ufed formerly to waive 
penalties, but not of late, becaufe 
the Angle value is only prayed, 193 

Offerings decreed due of common 
right, though they were demanded 
by cuftom, 198 

Se title exemption, 209, 214, 29^ 

Statute of limitations not pleadable 
to a bill for tithes, m 3 

Bill for tithes, glebe and common, 

239 
Bill for tithes of fifb, 239, 256 

Bill by an impropriator for tithe hay 
under a grant of Jac* 1 dtfmiffed, 
none having ever been paid to him 
(ince the grant, 262 

Bill for tithes by a perpetual curate 
difmifled for want of title, 273 
Ufage as to tithes (hall explain a leafe 
of a farm and tithes againft the 
very word tithes, 274 

Vetches and clover a great tithe, but 
when cut green for cattle ufed in 
hufbandry, tithes are not due, 279 
See title bill, 29 1 

Tithe herbage (hall not be paid for 
fheep (horn out of the parifli, be- 
caufe they are animalia fruduofa y 

Turnips (fown after the corn is clear- 
ed) fed with (heep and barren cat- 
tle, (hall pay tithes, 314 

There can be no prefcription in non 
decimando againft a lay reclor any 
more than againft a fpirjtual re&or, 

3-5 
A vicar's right to tithe hay made out 

from the defendant's anfwer with- 
out putting him to prove that he 
had ufually received it, 327 



See title cofts, Pttge 33 J 

Clover feed is a fmall tithe, 344 

Prefcription in non decimando cannot 

be, even againft a lay impropriator, 

« ., ., 34S 

See tttle evidence 209, 143, 296, 321 

See title anfwers, &c. and 60, 141, 

210, 211 

See ti$e compofition for tithes, 394 

See title cuftom and prefcription, 353, 

See title aflart, 31$ 



Sie title tithes. 
See title bill, 



Title. 



Toll. 



i95> 



*73 



Bill for toll for landing goods in the 
plaintiff's manor difmifled, as be- 
ing proper at law, 41 

Bill for eftablilhing a right tp tolls for 
carts, &V, coming into a manor, 

68 

Notice of tol| by a demand is Effici- 
ent, , 114 

See title \>\\\ n 331 

Tranfportaiioq. 
One tranfported on the ftat. 4 Gt*. 
cap 1 1 . upon a judgment on an in- 
formation againft him for running 
Wool, Z$ 

Txeafuxe Trove % and Trover. 

s\ bill for difcovery of trcafwrc trove 
is 'proper, but the plaintiff cannot 
have relief, becaufe he may bring 
trover, 1 8 

Trover for goods fcifed will not lie 
againft tl^e officer, 67 

Trover or trefpafs whether they will 
liq againft an officer for l'eifmg 
goods ahjque probabili caufii, 8a 

Trefpafs. 

See title treafure trove, and trover, 86 

Trefpafs by baron and feme, of the 

feme's lands, lies^ 277 

See title prohibition* 229 

Trial, 
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Trial, and new Trial. 

A new trial granted after a fpecial 
verdict figned by counfel on both 
fides, * Pege 5 1 

A new trial granted for mUbehaviour 
of the jury, 51 

New trial, whether it can be granted 
on an information of (eifure, where 
a verdict is for the defendant, 253 

Iflfue to try a modus of 3/. \d. for 
tithe of five clofes, the proof ex- 
tended it to fevgn, the judge direct- 
ed the jury for the plaintiff, a new 
trial ordered, 967 

Trttfty and Trtiftees. 

J3evife, of monev to a truftee to be 
fettled to A. for life, remainder to 

' her firft, £5V. fon in tail, remain- 
der in fee ; the money is not laid 
out, A 9 s fon of age, comes and de- 
iires to have the money ; %u*rc 
whether equity will pay it him, and 
fave the trouble and ex pence of a 
common recovery, 204 

&;///£ deviie, 12, 187, 302 

Sep title jointenants r 

Turnips. 

When they are pulled ought to pay 
tithes, though ever fo often fow- 
ed, 10 

Turnips (fown after the corn is clear- 
ed) fed with fheep and barren cat- 
tle, (hall pay tithes, 314 

Tythes. See Tiiles. 

Venditioni exponas. 
CEE title writs* 

Venue. 
&*/#/* information, 236, 337, 261 

Verdia. 
See title evidence and proof, 285 

See title trial, and new trial, 5 1 

Vicar. 
He need not fet forth how he is intit- 
Jed to tithe herbage and fmall 
tithes, 7>. x 44 



In what cafe he need not fliew any 
fpecial title by endowment or pre- 
fcription, Page 72 

He has the fame right to all tithes in 
his endowment, as a rector has' of 
common right, " 87 

The vicar is not intitled to tithes of 
peas and beans without (hewing an 
endowment or proof of ufage, 169, 

Vicar (hall have $ajler offerings of * 
common right, 173 

See title tithes, and ff5» 3*7 

See title evidence f 1 80 

Set Me bill, 19a 

Vifttor. 
See title exchequer, 215, 2 16 

Ufagu 
See title tithes, 274 

Water-courfe; 
QEE title bill, 264 

Wharfage and Keyqge. 

See title bill, 270 

Witnejes. 

See title commiflion, &c. 16", i&5 

Witnefles are not twice examinable to 
the fame matter without leave of 
the court, 24 

It is an objection to a witnefi, that 
he is an inhabitant of the parifii 
where the modus is infilled on, and 
it lies on the other fide to (hew he 
enjoys no titheable lands, 40 

Order to examine to the credit of a 
witnefs before publication, 46 

The mader of a (hip not allowed to 
be a witnefs, though there is no in- 
formation again ft the (hip, 140 

A v<\tntkfu&pana y d departs the court 
before he is examined, the court 
will not grant an attachment a- 
gainft him, 24.1 

Witneffes compelled by rule to attend 
the mader, j<5 

Witnefles who are fervants to the 

Eajl India company, plaintiffs, not 

permitted 
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permitted to be examined de bene 
tfle> as going .abroad, becaufe thty 
Can keep them at home, if they 
pleafe, Page 330 

See title j udgmen t, 256 

Writs. 

Writs of delivery and appraifement, 
when and for what caufes granted 

21, 27 

Writ of privilege allowed to the fo- 
reign appofer's deputy, ' . 24 

Writ of delivery, what dejay fhall be 
a good ground for ifluing it, 30 

Writ of venditioni exponas is not to if- 
fue without motion io court, 45 

A new writ of appraifement ifTued, be- 
caufe the' appraisers had overvalued 
the fnuff feifed, 49, 185 j 

Venire facias is the old procefs of this j 
court on the plea fide, 67 

Writ of delivery granted for watches, 

Writ of appraifement muft fpecify the 
goods fo certainly, that the defend- 
ant may know when to put in his 
claim, or an attachment /hail go, 89 

Wric of venditioni exponas, if it ought 



to iflue for fafe of a term found up- 
on an inquifition taken upon an out- 
lawry, or only upon an extent and 
judgment, Page 105 

Writ of diem claufit ixtremum not fet 
afide for a fmall variance, and the 
defendant may plead ^his title) to 
the inquifition, 118 

A rule, in what cafe a diem, £*f*. may 
iflue, 1 19 

Where a writ of fare facias ought 
rather to go than an untried tateex- 
tent,- 127, 128 

Writ of fuperfedeas to dhebarge a pri- 
foner upon a judgment, at what time 
it (hall iflue, .' .128 

Sub pan* fcire facias cannot be 'made 
out until the decree be entered, 160 

Writ of afliftance granted to iequef- 
trators> they having been oppofed, 

168 

Writ of fieri facias binds the property 

* of goods from the tefte, as againft 
the defendant himfelf, 27 1 

Writ of delivery granted for goods 
feifed by the officers of the commif- 
fi oners of excife, jort 
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- THE 

BARONS OF THE EXCHE QJJ E R, 
AND THE 

Attornies and Solicitors General* 

During the feveral and refpe&ive Years of thefei 
REPORTS. 

In Michaelmas and Hilary Terms, 1714. - 
jEaJier, Trinity \ Michaelmas and Hilary, 17 15. 
And Eajler Term, 1716. 



Sir Samuel Dodd, Knt. Lord Chief Baron. 

Sir Thomas Bury y Knt. } 

Sir Robert Price, Knt. > Barons j 

Sir James Mountagve, Knt. J 

Sir Edward Northey t Knt. Attorney General. 

Nicholas Lechmere, Efq. Solicitor General in Michaelmas and Hi- 
lary, 1 714, and m Eajler, Trinity and Michaelmas, 17 15. 

John Forte/cue Aland, Efq, Solicitor General in Hilary t 17 15, and 
ifyfcr 1716. 

In Trinity and Michaelmas Terms, 1716. 

Sir Thomas Bury, Knt. Lord Chief Baron* 
Sir Robert Price, Knt. 1 for n 

Sir James Mountague, Knt. 3 

Sir Edward Northey$ Knt. Attorney General. 
John Forte/cue Aland,. E(q, Solicitor General. 

In Hilary Term, i*fi6. 
And in E after, Trinity, Michaelmas and Hilary Ternis, ^17. 



Sir Thomas Bury, Knt. Lord Chief Baron. 

Sir /*©Jer/ /Vfo, Knt. 1 

Sir J/i/w^ Mountague f Knt. 5- Barons* 

Sir John Forte/cue Aland, Knt J 

Sir Edward Northey, Knt. Attorney General. 

Sir William Thomson, Knt. Solicitor General. 

In 



The Barons of the Exchequer, fiV. 

In Eafler, Trinity, Michaelmas and Hilary Terms, 1718. 
Andin-fo/fcr, Trinity, Michaelmas md Hilary Terms, 1719L 

Sir Worn*/ Bury, Knt. Lord Chief Baron, 
Sir Robert Price, Knt. } 

Sir JamcK Mountague. ( Barons. 

Sir Francis Page, Knt. J 

Nicholas, Lechmen, Efq. Atttorney General. 
Sir William Thomp/on, Knt. Solicitor General. 

In Eafler, Trinity, Michaelmas and Hilary Terms, 172^ 

-Ctf/fer, 7>/jK/y, Michaelmas and Hilary Terms, 1721* 

And in &*/?*r Term, 1722. 

Sir Thomas Bury, Knt. Lord Chief Baron 

Sir Robert Price, Knt. -J 

Sir James Mountague, Knt. L Barons. 

Sir Francis Page, Knt. J 

Sir Robert Raymond, Knt. Attorney General. 

Sir Philip Torke, Knt. Solicitor General. 

In Trinity, Michaelmas and Hilary Terms, xjtz. 
And in Eq/lgr and 7V/«i/y Terms, 1725. 

Sir .7W Mountague, Knt. Lord Chief Baron. 

Sir ifo>&?rf Price, Knt. } 

Sir .tirMtp Page, Knt. ( Barons. 

Sir Jefery Gilbert, Knt* j 

Sir Robert Raymond, Knt. Attorney General. 

Sir Pbifip Torte,, Knt. Solicitor General. 

In Michaelmas Term, 1723. - .; 

Sir &»£*-# JEynr, Knt. Lord Chief Baron. 

Sir Robert Price, Knt. -J 

Sir F/wkm Page, Knt. 1 Barons. 

Sir Jefery Gilbert, Knt. J 

Sir Robert Raymond, Knt. Attorney General. 

Sir Philip Yorhr % Knt. Solicitor General. 

In Hilary Term, 1723. 
In Eafter, Trinity, Michaelmas and /fi/arj Terms, 1724: 
And in .£*/?»• Term, 1725. , 

Sir Robert Eyre, Knt. Lord Chief Baron. 

Sir Robert Price, Knt. •} 

Sir Francis Page, Knt# > Barons* 

Sir Jefery Gilbert, Knt. J 

Sir PAi7/> 2VJ*, Knt. Attorney General. 

Sir Clement Wearg, Knt. Solicitor General, 

la 



Thfe Barons of the Exchequer, &V. 

In Trinity, Michaelmas^ Mary Terms, 172$. 

Sir Jeffery Gilbert, Knr. Lord Chief Baron. 

Sir Rpbert Price, Knt. 1 > 

Sir Fronds Page, Knt. S- Barons. 

Sit Bernard Hale, Knt. J . 

Sir PM> Torke, Knt. Attorney General. 

Sir Clement Wearg, Knt. Solicitor General. 

In Eaftcr and 77«M/y Terms, 1 726. 

Sir Jeffery Gilbert, Knt, Lord Chief tiaron. 

Sir Robert Price, Knt. 1 

Sir Francis Page, Knt. > Barons. 

Sir Bernard Hale, Knt. J 

Sir Philip Torke, Knt. Attorney General. 

Charles Talbot^ Efqs Solicitor General. 

In Michaelmas Term, 1726. 

Sir 7X*iiiAr P^7j, Knt, Lord Chief Baron. 

Sir Francis Page, Knt. till Nov. 3d. ^ 

Sir Bernard Hale, Knt., t Barons. 

Sir, Lawrence Carter, Knt. - f 

Sir Tiw&ff Comyns, Knt. , J . 

Sir Philip Torke, Knt. Attorney General. 

Charles Talbot Efq; Solicitor General. 

In iftlary Term, 17*6.' ^ v < 
&/fcr, Trtafc Michaelmas and JKttrj Terfns, 1727- 
■JEajfert 7™'* Michaelmas and Hilary Terms, 1728 
Andi* E«J*r, Trinity and Michaelmas Tertns, 17** 

"Sir rAonKi* P^j, Knt. Lord Chief Baron. 
Sir Bernard Hale; Knt. 1 . 

Sir Ldwwe Carter, Knt. > Barons. • 

Sir 7b£» Comyns, Knt. J 

Sir j%ffo Tori*, Knt. Attorney General. 
£Jor/* Talbot, Efq; Solicitor General: 

InJ7i/flryTerm, 1729. 

Sir TWx An^/Knt. Lord Chief Baron; 
Sir Lawrence Carter, Knt. 1 Barons, 

Sir John Comyns, Knt. \ 

Sir »ife Torke, Knt. Attorney General, 
ftbrto ft0rf,-Efq» Solicitor Geft«4. 



*) 



Tht Barqns of the ^tepitr, t!*V. 

\n Eafter, Trinity, Michaelmas an& Hilary Terms. 1730. 
Eafter, Trinity, Michaelmas and Hilary Terms, 1731' 
Eaft&fTrhkUyy Michaelmas and Hilary Merita, 1733. 
And in Eafter and Trinity Terms, 1733* - 

Sir JamM Reynolds, Knt. Lord Chief Baron. 

i>ir Lawrence Carter', Knt. V 

■Sir John Comyns', Knt,. > Barons. 

Sir William Thompfon, Knt. J 

Sir PAjty fori*, Knt. Attorney General. 

Charles Talbot, Efq; Solicitor General. " 



In Michaelmas Term, 173^. 

:hid 

} 



Sjr Jam*?/ Reynolds, Knt, Lord Chief Baron,. 

Sir Lawrence Carter, Knt. "V 

Sir y^a Comyns, Knt. t Barons. 

Sir William Thompfon, Knt. 

CAsr/*/ TWfo/ Efq; Solicitor General. 



In Hilary -Term, 1733. 
Eqfler 9 Trinity, Michaelmas and Hilary Terms, 1.754. 
And Eafter ; Trinity and Michaelmas Terms, 173*5} * 

Sir y<im« Reynolds, Knt. Lord Chief Baron, 

Sir Lawrence Carter, Knt. 1 

Sir John Comyns, Knt. > Barons. 

Sir William Thompfon, Knt. J 

John Willes, Efq; Attorney General. 

Dudley Ryder, Efq; Solicitor General. 

In Hilary Term, 1735. 
And Eafter, Trinity and Michaelmas, T*J$6. 

Sit 7jot« Reynolds, Knt. Lord Chief Baron. 

Sir Lawrence Carter, Knt. "J 

Sir William Thompfon, Knt. I Barons. 

Sir WilHam Forte/cue, Knt. J 

Jo&i /TV//*/, Efq; Attorney General. 

Dudley Ryder, Efq; Solicitor 'General. ♦ 



In 



The Barons of the Exchequer, &fa 

la Hilary Term, 1736. 

Eajler, Trinity, Michaelmas and Hilary Terms, 1 7 3^ 

And in Eajler and Trinity Terms, ^73^ 

Sir James Reynolds, Knt. Lord Chief Baron. 
Sir Lawrence Carter ', Knt. "1 

Sir William Thompfon, Knt. V Barons. 

Sir /PiflSr*m Forte/cue, Knt. J 

JDi«% #y*fcr, Efq; Attorney General. 
John Strange, Efq; Solicitor General. 

In Michaelmas and /7*7*ry Terms, 1738. 
And in Eajler and Trinity Terms, J 7 39, 



Sir John Comyns, Knt. Lord Chief Baron. 
Sir Lawrence Carter, Knt. *} 

Sir William Thompfon, Knt. 1 Barons, 

Sir Thomas Parker, Knt. J 

Dudley Ryder, Efq; Attorney General. 
John Strange, Efq; Solicitor General. 



In Michaelmas and Hilary Terms, J73g£ 
Bai 

} 



Sir John Comyns, Knt. Lord Chief Baron. 

Sir Lawrence Carter, Knt.' 

Sir Thomas Parker, Knt. J. Barons, 

JKfflrrin #Vf£& Efq; 

Dudley Ryder, /Efq; Attorney General. 

Jiw&n Strange, Efq; Solicitor General. 

In 2?7i/?*r and 7V*w/7y Terms, 1740. 

Sir John Comyns, Knt. Lord Chief Baron, 

Sir Lawrence Carter, Knt. "J 

•flfarfm Wright^ Efq; £ Barons. 

James Reynolds, Efq; J 

Sir Dudley Ryder, Knt. Attorney General 

Sir John Strange, Knt. Solicitor General. ' 



In Michaelmas, Hilary and Eajler Terms, 174^ 
Sir Edmund Prohyn, Knt. Lord Chief Baron. 
Sir Lawrence Carter, Knt. "1 

Sir James Reynolds, Knt. > Barons. 

Sir Thomas Abney, Knt. J 

Sir Dudly Ryder, Knt. Attorney General. 
Sir John Strange, Knt. Solicitor General. 
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